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AGENDA*
*Actions may be taken on any item listed on the agenda
1:30 p.m.
Monday, February 24, 2020

BOARD ROOM
County Administrative Center
4080 Lemon Street, First Floor
Riverside, California

In compliance with the Brown Act and Government Code Section 54957.5, agenda materials distributed 72
hours prior to the meeting, which are public records relating to open session agenda items, will be available for
inspection by members of the public prior to the meeting at the Commission office, 4080 Lemon Street, Third
Floor, Riverside, CA, and on the Commission’s website, www.rctc.org.

In compliance with the Americans with Disabilities Act, Government Code Section 54954.2, and the Federal
Transit Administration Title VI, please contact the Clerk of the Board at (951) 787-7141 if special assistance is
needed to participate in a Commission meeting, including accessibility and translation services. Assistance is
provided free of charge. Notification of at least 48 hours prior to the meeting time will assist staff in assuring
reasonable arrangements can be made to provide assistance at the meeting.

1.

CALL TO ORDER
ROLL CALL
PLEDGE OF ALLEGIANCE

PUBLIC COMMENTS - Each individual speaker is limited to speak three (3) continuous minutes
or less. The Committee may, either at the direction of the Chair or by majority vote of the
Committee, waive this three minute time limitation. Depending on the number of items on the
Agenda and the number of speakers, the Chair may, at his/her discretion, reduce the time of
each speaker to two (2) continuous minutes. Also, the Committee may terminate public
comments if such comments become repetitious. In addition, the maximum time for public
comment for any individual item or topic is thirty (30) minutes. Speakers may not yield their
time to others without the consent of the Chair. Any written documents to be distributed or
presented to the Committee shall be submitted to the Clerk of the Board. This policy applies
to Public Comments and comments on Agenda Items.

Under the Brown Act, the Board should not take action on or discuss matters raised during
public comment portion of the agenda which are not listed on the agenda. Board members
may refer such matters to staff for factual information or to be placed on the subsequent
agenda for consideration.
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5.

ADDITIONS/REVISIONS (The Committee may add an item to the Agenda after making a
finding that there is a need to take immediate action on the item and that the item came to
the attention of the Committee subsequent to the posting of the agenda. An action adding an
item to the agenda requires 2/3 vote of the Committee. If there are less than 2/3 of the
Committee members present, adding an item to the agenda requires a unanimous vote.
Added items will be placed for discussion at the end of the agenda.)

APPROVAL OF MINUTES — OCTOBER 28, 2019

AWARD OF: (1) DESIGN-BUILD CONTRACT; AND (2) AMENDMENT TO PROJECT AND
CONSTRUCTION MANAGEMENT SERVICES AGREEMENT FOR THE INTERSTATE 15/STATE
ROUTE 91 EXPRESS LANES CONNECTOR PROJECT

Page 1
Overview

This item is for the Committee to:

1) Award Agreement No. 19-31-074-00 to Myers-Rados, a Joint Venture (Myers-Rados
JV) as the design-build contractor to design and construct the Interstate 15/State
Route 91 Express Lanes Connector project (15/91 ELC) in the amount of $164,840,000,
plus a contingency amount of $10,487,000, for a total amount not to exceed
$175,327,000;

2) Approve Agreement No. 15-31-001-07, Amendment No. 7 to Agreement
No. 15-31-001-00, with Parsons Transportation Group (Parsons) to provide project and
construction management services for the proposed 15/91 ELC in the amount of
$14,825,000, plus a contingency amount of $1,482,000, for a total amount not to
exceed $16,307,000, and extend the term to June 30, 2024;

3) Authorize the Chair or the Executive Director, pursuant to legal counsel review, to
finalize and execute the agreements on behalf of the Commission;
4) Authorize the Executive Director or designee to approve contingency work up to the

total amounts as required for the project; and
5) Forward to the Commission for final action.
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8.

AWARD OF INTERSTATE 15/RAILROAD CANYON ROAD INTERCHANGE PROJECT
CONSTRUCTION AGREEMENT TO RIVERSIDE CONSTRUCTION COMPANY

Page 56
Overview

This item is for the Committee to:

1) Award Agreement No. 20-31-034-00 to Riverside Construction Company to construct
the Interstate 15/Railroad Canyon Road Interchange Project (Project), in the amount
of $27,698,589, plus a contingency amount of $2,769,859, for potential change orders
and supplemental work in the amount of $910,000 during construction, for a total
amount not to exceed $31,378,448;

2) Approve Agreement No. 20-31-046-00 with the Pechanga Band of Luisefio Indians
(Pechanga) for an amount not to exceed $100,000 for Native American monitoring
services during construction of the Project;

3) Authorize the Chair or Executive Director, pursuant to legal counsel review, to finalize
and execute the agreements on behalf of the Commission;

4) Authorize the Executive Director, or designee, to approve contingency work as may be
required for the Project; and

5) Forward to the Commission for final action.

AMENDMENT TO AGREEMENT WITH T.Y. LIN INTERNATIONAL FOR FINAL DESIGN SERVICES
RELATED TO THE MID COUNTY PARKWAY INTERSTATE 215/PLACENTIA AVENUE
NTERCHANGE IMPROVEMENT PROJECT AND AGREEMENT FOR CONSTRUCTION ZONE
ENFORCEMENT ENHANCEMENT PROGRAM SERVICES FOR THE PROJECT

Page 81
Overview

This item is for the Committee to:

1) Approve Agreement No. 16-31-066-04, Amendment No. 4 to Agreement
No. 16-31-066-00, with T.Y. Lin International (T.Y. Lin) to complete final design services
and prepare the Interstate 215/Placentia Avenue interchange improvement
(I-215/Placentia Avenue) project for advertising and award, in the amount of
$386,663, plus a contingency amount of $38,666, for an additional amount of
$425,329, and a total amount not to exceed $5,171,185;

2) Approve Agreement No. 20-31-051-00 with the California Highway Patrol (CHP) for
Construction Zone Enforcement Enhancement Program (COZEEP) services in an
amount not to exceed $279,900;

3) Authorize the Chair or Executive Director, pursuant to legal counsel review, to finalize
and execute the agreements on behalf of the Commission;
4) Authorize the Executive Director or designee to approve the use of the contingency

amount as may be required for the project; and
5) Forward to the Commission for final action.
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10.

11.

12.

13.

AMENDMENT TO AGREEMENT FOR CALIFORNIA HIGHWAY PATROL CONSTRUCTION ZONE
ENHANCEMENT ENFORCEMENT PROGRAM SERVICES DURING THE CONSTRUCTION OF THE
STATE ROUTE 60 TRUCK LANES PROJECT

Page 100
Overview

This item is for the Committee to:

1) Approve Agreement No. 19-31-038-01, Amendment No. 1 to Agreement
No. 19-31-038-00, with the California Highway Patrol (CHP) for Construction Zone
Enhanced Enforcement Program (COZEEP) services during the construction of the
State Route 60 Truck Lanes project (Project) in the amount of $350,000, plus a
contingency amount of $100,000, for an additional amount of $450,000, and a total
amount not to exceed $1,490,070;

2) Authorize the Chair or Executive Director, pursuant to legal counsel review, to execute
the agreement on behalf of the Commission;

3) Authorize the Executive Director, or designee, to approve contingency work as may be
required for the agreement; and

4) Forward to the Commission for final action.

ELECTION OF OFFICERS FOR THE WESTERN RIVERSIDE COUNTY PROGRAMS AND PROJECTS
COMMITTEE

Page 104
Overview

This item is for the Western Riverside County Programs and Projects Committee to conduct
an election of officers for 2020 — Chair and Vice Chair.

COMMISSIONERS / STAFF REPORT
Overview

This item provides the opportunity for the Commissioners and staff to report on attended and
upcoming meeting/conferences and issues related to Commission activities.

ADJOURNMENT
The next Western Riverside County Programs and Projects Committee meeting is scheduled

to be held at 1:30 p.m., Monday, March 23, 2020, Board Chambers, First Floor, County
Administrative Center, 4080 Lemon Street, Riverside.
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RIVERSIDE COUNTY TRANSPORTATION COMMISSION
WESTERN RIVERSIDE COUNTY PROGRAMS AND PROJECTS COMMITTEE
Monday, October 28, 2019
MINUTES
CALL TO ORDER/ ROLL CALL
The meeting of the Western Riverside County Programs and Projects Committee was
called to order by Chair Brian Berkson at 1:35 p.m., in the Board Room at the County of

Riverside Administrative Center, 4080 Lemon Street, First Floor, Riverside, California,
92501.

ROLL CALL
Members/Alternates Present Members Absent
Victoria Baca Jeff Hewitt
Ben Benoit Michael Vargas
Brian Berkson Scott Vinton

Berwin Hanna
Kevin Jeffries
Andrew Kotyuk
Clint Lorimore
Jim Steiner

Bill Zimmerman

PLEDGE OF ALLEGIANCE

At this time, Commissioner Kevin Jeffries led the Western Riverside County Programs and
Projects Committee in a flag salute.

PUBLIC COMMENTS

There were no requests to speak.
ADDITIONS/REVISIONS

There were no additions or revisions at this time.
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APPROVAL OF MINUTES - SEPTEMBER 23, 2019
M/S/C (Baca/Zimmerman) to approve the minutes as submitted.

AGREEMENT FOR BACK OFFICE SYSTEM AND CUSTOMER SERVICE CENTER OPERATIONS
FOR THE 91 EXPRESS LANES IN ORANGE AND RIVERSIDE COUNTIES

Jennifer Crosson, Toll Operations Manager, presented the scope of the agreement for
back office system and customer service center operations for the 91 Express Lanes in
Orange and Riverside Counties.

Jennifer Crosson clarified the contingency amount and reasoning for Commissioner Kevin
Jeffries.

In response to Chair Berkson’s question on whether OCTA approved the same agreement
and contingency as well, Ms. Crosson explained that on November 11 it will be taken to
OCTA’s board and on November 13 the item will be presented to the RCTC Commission
to be informed of the outcome.

Matthew Wallace, Procurement Manager, explained that it is RCTC’s practice to take the
contract with the extension options all at once to be approved by the Commission and to
allow staff to exercise those options based on contractor performance.

Anne Mayer, Executive Director, added that not all contracts have option years but when
they do the Commission negotiates the cost of the option years up front and presents it
to the Commission so the Commission has full disclosure of the entire amount.

In response to Commissioner Clint Lorimore’s question regarding the contingency
amount, Ms. Crosson explained the steps staff took to arrive at the contingency amount.

M/S/C (Baca/Zimmerman) to:

1) Award Agreement No. 19-31-059-00 among the Orange County
Transportation Authority (OCTA), Riverside County Transportation
Commission (RCTC), and Cofiroute USA, LLC (Cofiroute) to provide back-
office system (BOS) and customer service center (CSC) operations
services for the 91 Express Lanes (91EL) in Orange and Riverside Counties
in an amount of $88,591,344, plus a contingency amount of $4,429,567,
for a total amount not to exceed $93,020,911;

2) Authorize the Chair or Executive Director, pursuant to legal counsel
review, to execute the agreement on behalf of the Commission;

3) Authorize the Executive Director or designee to approve the use of the
contingency amount as may be required by the project;

4) Authorize the payment of pass-through items in an amount not to exceed

$10.5 million; and
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5) Forward to the Commission for final action.

No: Jeffries

At this time, Commissioner Kevin Jeffries left the meeting.

8.

AGREEMENT FOR EXPRESS LANES CONSULTING SERVICES

Jennifer Crosson, Toll Operations Manager, presented the scope of the agreement for
express lanes consulting services.

M/S/C (Benoit/Baca) to:

1) Award Agreement No. 20-31-001-00 to HNTB Corporation for express
lanes consulting services for a five-year term, plus two one-year options
to extend the agreement, in an amount of $10 million, plus a contingency
amount of $500,000, for a total amount not to exceed of $10.5 million;

2) Authorize the Chair or Executive Director, pursuant to legal counsel
review, to execute the agreement, including option years, on behalf of
the Commission;

3) Authorize the Executive Director or designee to approve the use of the
contingency amount as may be required for these services; and
4) Forward to the Commission for final action.

FRAMEWORK FOR IMPLEMENTATION OF THE STATE ROUTES 241/91 EXPRESS LANES
CONNECTOR

Anne Mayer, Executive Director, presented the details of the framework for
implementation of the 241/91 Express Lanes Connector.

Commissioner Steiner commented on all the work that has been put into the corridor.

Ms. Mayer clarified for Commissioner Bill Zimmerman that both sequences were
intentionally numbered 3 and that the projects are not interrelated.

Commissioner Lorimore asked if the Commission’s primary concerns have been
addressed.

Ms. Mayer responded the primary concerns were addressed and the current projects will
not be impacted by the new projects and this is a positive solution for the corridor.

Chair Berkson commented on the sequencing of the project.

M/S/C (Baca/Benoit) to:



RCTC WRC Programs and Projects Committee Minutes
October 28, 2019

Page 4

10.

11.

1) Approve the State Routes 241/91 Express Lanes Connector term sheet as
a framework for future agreements, contingent on all parties agreeing
to the term sheet;

2) Direct staff to work with agencies to prepare associated agreements for
each respective governing board’s consideration, consistent with the
terms included in this report; and

3) Forward to the Commission for final action.

PACHAPPA UNDERPASS CONSTRUCTION CONTRACT AWARD AND AMENDMENT FOR
CONSTRUCTION SUPPORT SERVICES

Bryce Johnston, Capital Projects Manager, presented the details of the Pachappa
Underpass agreement and the amendment for construction support services.

M/S/C (Benoit/Baca) to:

1) Award Agreement No. 19-31-094-00 to SEMA Construction, Inc. (SEMA)
to construct the Pachappa Underpass project (Project), in the amount
of $8,237,419, plus a contingency amount of $862,581 for potential
change orders and supplemental work during construction, for a total
not to exceed contract authorization of $9.1 million;

2) Waive informalities and minor irregularities in the SEMA bid;

3) Approve Agreement No. 16-31-051-04, Amendment No. 4 to Agreement
No. 16-31-051-00, with Jacobs Project Management Company (Jacobs) to
provide construction management (CM), materials testing, and
construction surveying services for the Project, for an additional amount
of $1,245,509, and a total amount not to exceed $3,245,509;

4) Authorize the Executive Director, or designee, to approve contingency
work as may be required for the Project;

5) Authorize the Chair or the Executive Director, pursuant to legal counsel
review, to execute the agreements on behalf of the Commission; and

6) Forward to the Commission for final action.

AGREEMENTS WITH THE CALIFORNIA DEPARTMENT OF TRANSPORTATION FOR STATE
FUNDING AND SENATE BILL 1 FUNDING FOR THE OPERATION OF THE FREEWAY SERVICE
PATROL PROGRAM IN RIVERSIDE COUNTY

Brian Cunanan, Commuter and Motorist Assistance Manager, presented the scopes of the
agreements with Caltrans for state funding and Senate Bill 1 funding for the operation of
the FSP program in Riverside County.

M/S/C (Benoit/Baca) to:

1) Approve Agreement No. 20-45-013-00 with the California Department of
Transportation (Caltrans) to provide state funding for FY 2019/20 for the
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12.

13.

operation of the Riverside County Freeway Service Patrol (FSP) program
in an amount not to exceed $1,702,145;

2) Approve Agreement No. 20-45-016-00 with Caltrans to provide Senate
Bill (SB) 1 funding for FY 2019/20 for the operation of the Riverside
County FSP program in an amount not to exceed $1,464,524;

3) Authorize the Chair or Executive Director, pursuant to legal counsel
review, to execute the agreements on behalf of the Commission; and
4) Forward to the Commission for action.

COMMISSIONERS / STAFF REPORT

12A. Chair Berkson announced the First Annual Jurupa Valley “Community of
Communities” Fall Parade on November 2 at 9 a.m.

ADJOURNMENT

There being no further business for consideration by the Western Riverside County
Programs and Projects Committee, the meeting was adjourned at 2:34 p.m.

Respectfully submitted,
5 .
‘T%Wf

Lisa Mobley
Clerk of the Board
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RIVERSIDE COUNTY TRANSPORTATION COMMISSION

DATE: February 24, 2020

TO: Western Riverside County Programs and Projects Committee

FROM: David Thomas, Toll Project Manager

THROUGH: Michael Blomquist, Toll Program Director
Award of: (1) Design-Build Contract; and (2) Amendment to Project and

SUBJECT: Construction Management Services Agreement for the Interstate 15/State
Route 91 Express Lanes Connector Project

STAFF RECOMMENDATION:

This item is for the Committee to:

1)

2)

3)
4)

5)

Award Agreement No. 19-31-074-00 to Myers-Rados, a Joint Venture (Myers-Rados JV)
as the design-build contractor to design and construct the Interstate 15/State Route 91
Express Lanes Connector project (15/91 ELC) in the amount of $164,840,000, plus a
contingency amount of $10,487,000, for a total amount not to exceed $175,327,000;
Approve Agreement No. 15-31-001-07, Amendment No. 7 to Agreement
No. 15-31-001-00, with Parsons Transportation Group (Parsons) to provide project and
construction management services for the proposed 15/91 ELC in the amount of
$14,825,000, plus a contingency amount of $1,482,000, for a total amount not to
exceed $16,307,000, and extend the term to June 30, 2024;

Authorize the Chair or the Executive Director, pursuant to legal counsel review, to
finalize and execute the agreements on behalf of the Commission;

Authorize the Executive Director or designee to approve contingency work up to the
total amounts as required for the project; and

Forward to the Commission for final action.

BACKGROUND INFORMATION:

In April 2017 Governor Brown signed Senate Bill 132 (SB 132), which appropriated $427 million

to the

Riverside County Transportation Efficiency Corridor (RCTEC) for five projects. SB 132

allocated $180 million to the 15/91 ELC. The 15/91 ELC will provide a tolled express lanes
connector between the existing 91 Express Lanes and the future 15 Express Lanes to the north
of SR-91 (Figure 1: Vicinity Map).

SB 132

also statutorily created a task force to develop recommendations to accelerate project

delivery of the RCTEC projects. On June 27, 2017, Governor Brown signed budget trailer bill
Assembly Bill 115 (AB 115) through which the Commission received additional project delivery
authority to ensure cost-effective and timely delivery of the 15/91 ELC.
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At its October 2017 meeting, the Commission approved an overall procurement strategy for the
15/91 ELC to secure all the services, design and construction needed to deliver the project. The
approved strategy consisted of a series of contract amendments, as permitted by AB 115, to
existing 91 Project and [-15 Express Lanes Project (I-15 ELP) contracts with engineering
companies, contractors, toll vendors, legal, and financial advisors.

I-15/SR-91 Express Lanes Connector
ATETETIIT,
’ Eastvale

Project Limits

== —————— — — — —— —~{
Figure 1: 15/91 Express Lanes Connector Project Vicinity Map

The 15/91 ELC involves adding:

1) A single-lane tolled express lane connector from the eastbound RCTC 91 Express Lanes
to the future northbound 15 Express lanes that would extend in the median of I-15 to
the Hidden Valley Road interchange; and

2) A single-lane tolled express lane connector from the future southbound 15 Express
Lanes that would extend from the median of [-15 at the Hidden Valley Road
interchange and would connect to the westbound RCTC 91 Express Lanes.

In addition, operational improvements are proposed along eastbound SR-91 by extending
the eastbound RCTC 91 Express Lane to approximately 0.5 mile east of the 15/91 interchange
and widening SR-91 to accommodate extending the outside eastbound general purpose lane
from the SR-91 bridge over Arlington Channel to east of Promenade Avenue. A detailed map
of the 15/91 ELC is provided as Attachment 1.

In April 2018, staff initiated negotiations with Skanska-Ames, a Joint Venture (Skanska-Ames

JV), the I-15 ELP design-build (DB) contractor, to amend the I-15 ELP contract to include the
15/91 ELC work. In November 2018, staff and the I-15 ELP DB contractor were unable to
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reach an agreement on a negotiated price for the 15/91 ELC. To advance the 15/91 ELC work
while the new procurement was underway, the I-15 ELP DB contract was amended to
include specific advance engineering design and construction work to accommodate the
15/91 ELC and eliminate throw-away work. The same approach was taken with the I-15 ELP
Toll System Provider (TSP) so that the installed I-15 ELP tolling system and software could
accommodate the 15/91 ELC upon opening.

The Commission has also executed several amendments with existing firms working on the
I-15 ELP to provide support services during the development of the 15/91 ELC. These
services include work in the following major areas: environmental studies and approvals,
preliminary engineering, legal support, contract document preparation, procurement
assistance and construction management.

DISCUSSION:

Design-Build Procurement

Selection Process

The DB contractor for the 15/91 ELC was procured using a competitive procurement method to
obtain the best-value for the Commission. The competitive procurement method considers and
evaluates the proposal price and the proposal’s technical elements.

The DB contractor was selected using a two-step procurement process, as allowed by federal
regulations and Public Contract Code 6820 (Design-Build Law). The first step consisted of
shortlisting the proposers based on a request for qualifications (RFQ). The second step
consisted of the receipt and evaluation of price and technical proposals in response to the
request for proposals (RFP). As allowed by the Design-Build Law, the recommended award is
based upon a determination using criteria established in the RFP.

The RFP included an upset limit, which identified the Commission’s maximum price expectation
to the proposers. The upset limit of $142 million was initially developed by an independent
engineer’s estimate for the 15/91 ELC based upon the understanding of market conditions at
the time of the estimate’s development and further increased due to feedback from proposer
one-on-one meetings. Depending on the price proposals received, the selection process
utilizing the upset limit had three possible selection outcomes:

1. One proposal price under the upset limit: If only one proposer had a price less than the
upset limit, were technically compliant with all other RFP requirements and were
responsive and passed all pass/fail criteria, the technical evaluations are not performed
and the award could be made to that proposer.
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2. More than one proposal price is under the upset limit: If more than one proposer had a
price less than the upset limit, were technically compliant with all other RFP
requirements and were responsive and passed all pass/fail criteria, the technical
evaluations are performed on the proposals under the upset limit, and selection is made
on the basis of price and technical scoring as set forth in the RFP.

3. All proposal prices are over the upset limit: If no proposer had a price less than the
upset limit, the Commission reserved the right to waive the upset limit requirement and
award the contract to the proposer with lowest proposal price that was technically
compliant with all other RFP requirements and was responsive and passed all pass/fail
criteria.

Request for Qualifications

On February 4, 2019, staff issued a letter to the industry announcing the upcoming release of a
RFQ for the 15/91 ELC. The Commission conducted numerous meetings with interested
companies to garner their input about the 15/91 ELC prior to the release of the RFQ. On March
4, 2019, staff issued the DB RFQ No. 19-31-001-00 and received seven statements of
qualifications (SOQs) in response to the RFQ. A selection team of staff, Caltrans and the city of
Corona supported by procurement management consultants reviewed the SOQs and
performed a comprehensive evaluation. On May 6, 2019 the Commission announced the
shortlisting of the following four design-build teams:

1. Flatiron West, Inc.

2. Guy F. Atkinson Construction, LLC., dba Guy F. Atkinson
3. MCM Construction, Inc.

4, Myers-Rados, a Joint Venture

Request for Proposals

The four short-listed proposers were issued an RFP. Several one-on-one meetings were held
with each proposer to get input from the proposers relative to risk allocation, and commercial
terms. A total of four Addenda were issued responding to questions received and issues posed
by the short-listed proposers.

Two proposers submitted proposals that were reviewed and evaluated by a pass/fail and
responsiveness committee for responsiveness to the RFP requirements and satisfaction of the
pass/fail criteria set forth in the RFP. Upon determination by the technical evaluation
committee that both proposals were responsive and passed the pass/fail criteria, staff opened
and reviewed the proposers’ form containing the contract upset limit indication. Staff
confirmed that both proposers were above the established upset limit of $142 million.
Pursuant to the RFP, in the event that all proposers’ price proposals were above the upset limit,
a scored technical evaluation would not proceed and the Commission reserved the right to
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award the contract to the team that had the lowest proposal price that was technically
compliant with all other RFP requirements, was responsive, and passed all pass/fail criteria.
Both proposals were determined by the evaluation committees to be technically compliant with
all RFP requirements and responsive and passing all pass/fail criteria.

Proposal Price

The two price proposals are as follows:

Proposer Price Proposal
Myers-Rados, a Joint Venture $164,840,000
Flatiron West, Inc. $187,298,643

Staff recommends award to the proposer that was technically compliant with all RFP
requirements and was responsive and passed all pass/fail criteria — Myers-Rados, a Joint
Venture.

Project and Construction Management Services

In April 2015, the Commission awarded an agreement with Parsons to provide project and
construction management services for the I-15 ELP. Project and construction management
services for this design-build project includes procurement services, project financing support,
toll system and operations planning, engineering, design review/oversight, construction
management/oversight, agency agreement support, and other necessary services.

On July 10, 2018 the Commission approved an amendment to the Parsons agreement to add
additional project and construction management services for the 15/91 ELC. The scope of work
included support to staff in its efforts to negotiate with the I-15 ELP DB contractor to amend the
I-15 ELP contract to include the 15/91 ELC work, as well as continuing the |-15 ELP construction
management/oversight for the 15/91 ELC.

As noted above, an agreement with the I-15 ELP DB contractor on a negotiated price for the
15/91 ELC was not reached, and a new procurement was initiated to hire a 15/91 ELC DB
contractor. Staff recommends an amendment to the Parsons contract, in an amount of
$14,825,000 to secure additional project and construction management resources and services
for the anticipated duration of the 15/91 ELC.
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Total Project Cost

The following is a breakdown of the major cost categories for the 15/91 ELC:

Project Cost Table

Cost Category Cost
Project and Construction M t Prelimi

rOJ'ec ar\ ons. ruction Management Preliminary $2,070,000
Engineering/Environmental
Project and Construction M t and Legal Services for Design-

rqjec and Construction Management and Legal Services for Design 9,329,000
Build Procurement
Project and Construction M t and Legal Services for Design-

rqjec and Construction Management and Legal Services for Design 24,293,000
Build Phase
Toll Services Provider 12,308,000
Skanska-Ames JV Design-Build Amendments 25,962,000
Myers-Rados JV Design-Build Contract 164,840,000
Caltrans Oversight 7,166,000
Agency 7,831,000
Contingency 16,530,000
Total: $ 270,329,000

The current estimated capital cost of the 15/91 ELC is $270.329 million. At its January 2019
workshop, the Commission committed to fund the remaining balance with surplus toll revenue
from the RCTC 91 Express Lanes. Based on current estimates (see Project Cost Table above),
this requires a total allocation from surplus toll revenue of $90.329 million.

STAFF RECOMMENDATION:

Staff recommends approval of Agreement No. 19-31-074-00 with Myers-Rados JV as the DB
contractor to design and construct the 15/91 ELC in the amount of $164,840,000, plus a
contingency amount of $10,487,000, for a total amount of $175,327,000. Further, staff
recommends approval of Agreement No. 15-31-001-07, Amendment No. 7 to Agreement No.
15-31-001-00, with Parsons to provide project and construction management services for the
15/91 ELC, extend the contract term to June 30, 2024, and increase the not to exceed amount
by $14,825,000, plus a contingency amount of $1,482,000, for a total amount not to exceed
$16,307,000. Staff also recommends authorization for the Chair or Executive Director, pursuant
to legal counsel review, to finalize and execute these agreements on behalf of the Commission
and authorization for the Executive Director or designee to approve contingency work up to the
total not to exceed amounts as required for the 15/91 ELC.
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Financial Information

. . Yes . FY 2019/20 . $ 10,000,000
In Fiscal Year Budget: N/A Year: FY 2020/21+ Amount: $181.634,000
) SB 132 Funds and 91 Express Lanes . _ No
Source of Funds: Surplus Toll Revenue Budget Adjustment: N/A
GL/Project Accounting No.: 003039 81603 00000 0000 605 31 81601 $175,327,000
J g No-: 003039 81601 00000 0000 605 31 81601 $16,307,000
Fiscal Procedures Approved: \)Zf{mww Date: |02/13/2020

Attachments:

1) Detailed Vicinity Map for the 15/91 Express Lanes Connector

2) Draft Contract No. 19-31-074-00 between the Commission and Myers-Rados, a Joint
Venture (Available on the website)

3) Draft Agreement No. 15-31-001-07, Amendment No. 7 between the Commission and
Parsons Transportation Group

Agenda Item
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DESIGN-BUILD CONTRACT

I-15/SR-91 EXPRESS LANES CONNECTOR (ELC)

RECITALS

This Design-Build Contract (“Contract”) is entered into between the Riverside County
Transportation Commission, a public entity of the State of California (‘RCTC”), and Myers-Rados,
A Joint Venture (“DB Contractor”). This Contract is effective as of the date of its execution by
both Parties (the “Effective Date”), with reference to the definitions contained in Exhibit 1
(Abbreviations and Definitions) and the following facts:

A. RCTC, in cooperation with Department, wishes to (1) develop a new south to
west/east to north Express Lanes connector between 15 Express Lanes and 91 Express Lanes,
(2) widen eastbound SR-91 to accommodate extension of the General Purpose Lane #4 from the
SR-91 bridge over Arlington Channel to “A” Line Station 435+25 east of South Promenade Avenue
bridge, and (3) extend the SR-91 eastbound Express Lane to approximately 2-mile east of the
I-15/SR-91 interchange, including ancillary improvements along the 15 Express Lanes and 91
Express Lanes, otherwise known as the 15/91 Express Lanes Connector Project (the “Project”).

B. Under this Contract, DB Contractor shall design and build the civil infrastructure for
the Project.

C. The Project is authorized pursuant to Public Contract Code section 6820 et seq.,
which authorizes regional transportation agencies, in cooperation with Department, to award design-
build contracts for highway, bridge, or tunnel projects under the Transportation Design-Build
Program. Contracts authorized under this program are awarded on the basis of the lowest
responsible bid or best value, as determined by the regional transportation agency.

D. The Project is authorized in accordance with RCTC’s authority to use state-owned
ROW granted by the State of California, acting by and through Department, under a Cooperative
Agreement (District Agreement No. 08-1526), dated May 31, 2016 (as amended, the "Department
Cooperative Agreement") and a Toll Facilities Agreement (RCTC Agreement No 17-31-002-00).
RCTC also entered into a Reimbursement Agreement with OCTA (RCTC Agreement No 19-31-
067000), dated August 7, 2019 (as amended, the “OCTA Agreement”).

E. On July 10, 2019, RCTC’s Commission authorized RCTC staff to issue a Request for
Proposals (as subsequently amended by addenda, the “RFP”) to four shortlisted proposers to design
and build the Project, select and negotiate this Contract with the apparent best value proposer, and
make a recommendation to RCTC’s Commission to award this Contract.

F. On July 10, 2019, RCTC issued the RFP to the short-listed proposers. On November
22,2019, RCTC received two Proposals in response to the RFP.

G. An RFP evaluation committee determined that DB Contractor was the proposer
which best met the selection criteria contained in the RFP and that the Proposal was the one which
provided the best value to RCTC.

H. On [NTD: Update once complete] [March 11], 2020, RCTC’s Commission accepted
the recommendation of the Executive Director of RCTC and the RFP evaluation committee to award
this Contract to DB Contractor.
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l. The Parties intend for this Contract to be a lump sum design-build contract obligating
DB Contractor to perform all Work necessary to achieve the Completion Milestones by the
Completion Deadlines, and for the Contract Price, subject only to certain specified limited exceptions.
DB Contractor has agreed in this Contract to assume such responsibilities and risks and has
reflected the assumption of such responsibilities and risks in the Contract Price.

J. Following completion and acceptance of the Project by RCTC and Department, the
Project will become part of the state highway system and Department will own all real property
located within the ROW, subject to the rights of RCTC to operate and maintain the Toll Facilities for
a period of 50 years after the ELP Revenue Service Commencement Date.

NOW, THEREFORE, in consideration of the sums to be paid to DB Contractor by RCTC, the
foregoing premises and the covenants and agreements in this Contract, the Parties agree as
follows:
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SECTION 1
CONTRACT COMPONENTS;
INTERPRETATION OF CONTRACT

1.1. Certain Definitions
Unless the context otherwise requires, capitalized terms, terms used in the Department Standard
Specifications, and abbreviations used in this Contract have the meanings given in Exhibit 1
(Abbreviations and Definitions).

1.2. Order of Precedence

1.2.1. Subject to Sections 1.2.2 through 1.2.5, in the event of any irreconcilable
conflict, ambiguity or inconsistency between or among any of the provisions of this Contract, the
following order of precedence, from highest to lowest, applies:
(a) For design and other non-construction Work:

(i) Change Orders and Contract amendments;

(i) Section 1 through Section 27, including all Exhibits, Schedules,
and attachments to this Contract (excluding the Modified Standard Specifications (Exhibit 3) and
Proposal Commitments (Exhibit 13-A));

(iii) Technical Provisions (excluding TP Attachments);

(iv) All TP Attachments (excluding the Project Standards);

(v) The Modified Standard Specifications (Exhibit 3);

(vi) Project Standards; and

(vii)  Proposal Commitments (Exhibit 13-A).

(b) Without limiting Section 1.2.2, for construction-related Work, the same
order of precedence shall apply, except that the Final Design Documents shall also be considered

part of this Contract and shall be included as a new Section 1.2.1(a)(viii) in the order of
precedence subject to the following:

(i) Specifications have precedence over plans; and

(i) Any other Deviations contained in the Final Design Documents
take priority over conflicting requirements of other parts of this Contract.

1.2.2. Except as set out in Sections 1.5.2 and 1.10, any provisions of this Contract
that establish a higher standard, quality, quantum or method of performance shall take
precedence over provisions establishing a lower standard, quality, quantum or method of
performance regardless of the order of precedence set out in Section 1.2.1(a), as determined by
RCTC in its sole discretion.

1.2.3. Except as otherwise expressly provided in this Contract, where this Contract
cites any Reference Document to define requirements of this Contract, the cited portion of the
applicable Reference Document shall (a) be deemed incorporated into this Contract to the extent
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it is so cited, and (b) have the same order of priority as the part of this Contract where the citation
is made.

1.2.4. Notwithstanding the order of precedence set out in Section 1.2.1(a), to the
extent that any Proposal Commitment expressly specifies that it supersedes specific provisions
of this Contract, that Proposal Commitment shall take precedence over the applicable Contract
provisions. Incorporation into this Contract of any part of the Proposal (including the Proposal
Commitments) shall not (a) limit, modify, or alter RCTC’s right to review and approve any
Submittal included in the Proposal, or submitted to RCTC after the Proposal (including any Project
Schedule), or (b) be deemed as acceptance or approval of any part of the Proposal by RCTC.

1.2.5. DB Contractor shall not take advantage of or benefit from any apparent or
actual Error, conflict or ambiguity in this Contract. If DB Contractor becomes aware that any
matters with respect to the Work are not sufficiently detailed, described or explained in this
Contract, or if DB Contractor becomes aware of any Error or any conflict or ambiguity between or
among the documents forming this Contract, DB Contractor shall promptly provide Notice to
RCTC, including the item DB Contractor considers should apply based on the applicable rules in
this Section 1.2. If (a) the Error, conflict or ambiguity cannot be reconciled by applying the
applicable rules in this Contract or (b) the Parties disagree about (i) which rule applies and/or (ii)
the results of the application of such applicable rule(s), then RCTC will determine, in its good faith
discretion, which of the conflicting items is to apply and provide Notice to DB Contractor before
DB Contractor proceeds with the applicable aspect of the Work.

1.3. Reference Documents

1.3.1. Subject to Section 1.2.3 and DB Contractor's rights under Section 16,
DB Contractor acknowledges and agrees that:

(a) The Reference Documents are provided without any representation or
warranty by or recourse to RCTC, all of which representations and warranties are disclaimed in
their entirety;

(b) DB Contractor may not rely on the Reference Documents (including
any information, reports or studies about site conditions, geotechnical conditions, Utilities or
structures and bridge design (including the Project Schematics), and any interpretations,
extrapolations, analyses and recommendations contained in such documents) as presenting a
feasible, complete, accurate, viable or desirable technical, design, engineering, construction,
system, deployment, integration, operations or maintenance solution or other direction, means or
methods for complying with the requirements of this Contract;

(c) The Reference Documents may include interpretations, extrapolations,
analyses and recommendations about data, design solutions, technical issues and solutions and
construction means and methods, and such interpretations, extrapolations, analyses and
recommendations are (i) preliminary in nature and, in many cases, obsolete, (ii) not intended to
express the views or preferences of RCTC or any other Governmental Entity, or represent any
statement of approval or acceptance thereof by RCTC or any other Governmental Entity, and (iii)
not intended to form the basis of DB Contractor's design solutions, technical solutions, or
construction means and methods;

(d) Neither RCTC nor Department are liable for any Losses suffered by any
DB-Related Entity in connection with the Reference Documents, including any DB-Related
Entity’s reliance on the Reference Documents;
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(e) To the extent any DB-Related Entity or anyone on any DB-Related
Entity’s behalf uses the Reference Documents in any way, such use is made on the basis that
DB Contractor, not RCTC, has approved, and is liable for, the use of the Reference Documents;

() DB Contractor is capable of conducting and obligated under this
Contract to conduct any and all studies, analyses and investigations as it deems advisable to
verify or supplement the Reference Documents; and

(9) Use of the Reference Documents is entirely at DB Contractor’s own risk
and at its own discretion.

1.4. No Liability Arising From RCTC Actions

1.4.1. DB Contractor acknowledges and agrees that RCTC’s and Department’s rights
under this Contract to review, comment on, approve, disapprove, monitor, inspect, test, accept,
or carry out any other act of RCTC or Department in connection with any Submittal, the Project,
or the Work exist solely for the benefit and protection of RCTC or Department (as applicable).

1.4.2. Except as expressly set out in this Contract, RCTC and Department owe no
duty of care to DB Contractor to:

(a) Review, comment on, approve, disapprove, monitor, inspect, test,
accept or carry out any other act or omission of RCTC in connection with any Submittal, the
Project or the Work; or

(b) Inspect or review the Work for Nonconformances.

1.4.3. Failure of RCTC or Department to review, comment on, approve, disapprove,
monitor, inspect, test, accept or carry out any other act or omission of RCTC or Department in
connection with any Submittal or the Project, or to inspect or review the Work shall not:

(a) Relieve DB Contractor from, or alter or affect, its liabilities, obligations
or responsibilities, whether under this Contract or otherwise at law, including obligations to
perform the Work in accordance with the Contract, or any of its General Warranty or indemnity
obligations;

(b) Prejudice RCTC’s or Department’s rights against DB Contractor,
whether under this Contract or Governmental Rules;

(c) Be deemed or construed as any kind of representation or warranty,
express or implied, by RCTC or Department, or be relied upon by DB Contractor in determining
whether DB Contractor has satisfied the requirements of this Contract;

(d) Be asserted against RCTC or Department by DB Contractor as a
defense, legal or equitable, to DB Contractor’s obligation to satisfy the requirements of this
Contract; or

(e) Preclude or estop RCTC from asserting or showing that the Work or
materials do not comply with this Contract or recovering from DB Contractor and its Guarantors
or Surety(ies) such damages as RCTC may sustain in connection with DB Contractor’s failure to
comply or to have complied with this Contract.
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1.4.4. Notwithstanding the provisions of Sections 1.4.1 through 1.4.3, DB Contractor
may rely on Notices that RCTC gives under this Contract for purposes of confirming RCTC’s
approval or consent to an event or matter, but without prejudice to any of RCTC’s other rights and
remedies under the Contract.

1.4.5. RCTC shall use reasonable endeavours to notify DB Contractor if RCTC or
Department intend not to review, comment on, approve, disapprove, monitor, inspect, test, accept
or carry out any other act or omission of RCTC or Department in connection with any Submittal,
the Project or the Work.

1.5. Integration of Department Standard Specifications into Contract

1.5.1. The Parties acknowledge and agree that the Department Standard
Specifications dated 2018, published by Department, incorporated by reference into the Technical
Provisions, with the exception of Sections 1 through 9 of the Department Standard Specifications
which are replaced with the Modified Standard Specifications in Exhibit 3, subject to certain
additional modifications as specified in TP Section 1.4 and otherwise in this Contract. The term
‘Department Standard Specifications” as used in this Contract shall refer to the Standard
Specifications, as so modified, and include the Modified Standard Specifications contained in
Exhibit 3. The Technical Provisions also require compliance with other Department Documents.

1.5.2. If any question arises regarding whether any provision of the Department
Documents is applicable to this Contract or how to apply such provision, RCTC’s interpretation
regarding such matter shall control, subject to Department concurrence.

1.6. Interpretation of Contract
1.6.1. Unless the context otherwise requires, in this Contract:
(a) Words in the singular number include the plural number and vice versa;

(b) A reference to a Section is a reference to the Section in the body of the
Contract, Exhibit, Schedule or Attachment in which the reference appears;

(c) Words denoting any gender include all genders;

(d) The terms “hereby,” “hereof,” “herein,

similar terms refer to this Contract;

under this Contract” and any

(e) References to days are references to calendar days, provided that if
the date to perform falls on a non-Business Day, such act or notice may be timely performed on
the next Business Day. Notwithstanding the foregoing, requirements contained in this Contract
relating to actions to be taken in the event of an emergency and other requirements for which it
is clear that performance is intended to occur on a non-Business Day, shall be performed as
specified, even though the date in question may fall on a non-Business Day;

() A reference to time is a reference to Pacific Time;

LT

(9) The words “include”, “includes” and including” will be read as if followed
by the words “without limitation”;

(h) The meaning of “or” will be that of the inclusive “or”, that is meaning
one, some, or all of a number of possibilities;
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(i) A reference to any legislation (including any orders, regulations, by-
laws, ordinances, orders, codes of practice or instruments made under the relevant legislation) or
a provision within it includes any legislation or provision which amends, extends, consolidates or
replaces such legislation or provision;

() References to Codes are to the codified laws of the State;

(k) A reference to any Governmental Entity includes a reference to any
successor to such Governmental Entity or any organization or entity or organizations or entities
which has or have taken over the functions or responsibilities of such Governmental Entity;

() A reference to any Person includes each of their legal representatives,
trustees, executors, administrators, successors and permitted substitutes and assigns, including
any Person taking part by way of novation;

(m)  Areference to aright includes any benefit, remedy, discretion, authority
or power associated with such right;

(n) A reference to an agreement, document, standard, principle or other
instrument includes a reference to that agreement, document, standard, principle or instrument
as amended, supplemented, substituted, novated or assigned;

(o) A reference to “$” is to United States Dollars;

(p) On plans, working drawings, and standard plans, -calculated
dimensions take precedence over scaled dimensions;

(q) The use of the word “remedy” or any form of it in this Contract means
that the event to be remedied must be cured or its effects overcome;

(r In the event of any irreconcilable conflict, ambiguity, inconsistency or
dispute regarding the interpretation of this Contract, it shall not be interpreted or construed against
the Person which prepared it and, instead, other rules of interpretation and construction shall

apply;

(s) Subject to Section 1.8 or as otherwise expressly provided in this
Contract, the term “may”, when used in the context of a power or right exercisable by RCTC or
RCTC’s Representative, means that RCTC or RCTC’s Representative can exercise that right or
power in its sole and unfettered discretion and RCTC or RCTC’s Representative has no obligation
to DB Contractor to do so;

t) If this Contract requires calculation of an amount payable to a Party,
there must be no double counting in calculating that amount such that the Party would receive
more than the amount owed or payable; and

(u) RCTC’s interim or final answers to the questions posed during the
Proposal process for this Contract do not form part of this Contract and are not relevant in
interpreting this Contract, except to the extent RCTC believes the Contract is ambiguous, in which
case such interim or final answers may be used to clarify such ambiguous provisions.
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1.7. Project Standards and Specifications

1.7.1. Except as otherwise specified in this Contract or directed by RCTC, material
and workmanship specified by the number, symbol or title of any standard established by
reference to a described manual or publication affecting any portion of the Work shall comply with
the latest edition or revision thereof and amendments and supplements as at the Project
Standards Setting Date.

1.7.2. In interpreting Project Standards, the following apply:
(@) References to the project owner shall mean RCTC;

(b) References to an “engineer” or “Engineer” in which the engineer or
Engineer determines compliance with the Project Standard(s) may mean DB Contractor’'s Quality
Manager or similar representative or it may mean an RCTC or Department representative,
depending on the context, as determined by RCTC, in its good faith discretion;

(c) References to “plan(s)” shall mean the Final Design Documents; and

(d) Cross-references to measurement and payment provisions contained
in the Project Standards shall be deemed to refer to the measurement and payment provisions in
this Contract.

1.8. Standard for Approvals

In all cases where approvals or consents are required to be provided by RCTC or DB Contractor
under the Contract, such approvals or consents shall not be withheld unreasonably except in
cases where a different standard (such as sole discretion or good faith discretion) is specified or,
pursuant to Section 1.6.1(s) (with respect to “may” and sole discretion), deemed to specify a
different standard. In cases where RCTC’s sole discretion is specified, the decision shall not be
subject to dispute resolution or other legal challenge under the Contract.

1.9. Incorporation of ATCs

1.9.1. Subject to Section 8.11.3(b)(ii), Section 1.9.5 and as otherwise expressly
provided in this Contract, if any ATC requires additional Governmental Approvals, analysis,
assessment, approvals, permits or findings prior to implementation, Section 8.11.3(b) shall apply
to such Governmental Approvals, analysis, assessment, approvals, permits or findings (as if each
were a Governmental Approval).

1.9.2. DB Contractor shall satisfy all conditions in Exhibit 13-B (ATCs) prior
implementing the ATC.

1.9.3. If DB Contractor does not obtain the Governmental Approvals as contemplated
by Section 1.9.1 or is unable to comply with Section 1.9.2, or fails in any other way to implement
the ATC:

(a) DB Contractor shall promptly provide Notice of such event to RCTC’s
Representative;

(b) This Contract is deemed to be amended to delete the relevant
amendments set out in Exhibit 13-B (ATCs) with respect to the applicable ATC;
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(c) DB Contractor shall comply with the corresponding baseline
requirements specified in this Contract (unmodified by the ATC) and shall not be entitled to any
increase in the Contract Price, extension of the Completion Deadlines or any other Change Order;

1.9.4. DB Contractor may incorporate ATCs contained in proposals submitted by
unsuccessful proposers with RCTC’s prior consent and such ATCs may be incorporated through
the RCTC-Directed Change Notice process under Section 16.4 of this Contract.

1.9.5. RCTC will act as the liaison for additional RCTC-Provided Approvals required
as a result of any ATC and the direct costs of labor in the direct employ of RCTC shall be RCTC'’s
expense.

1.10. Federal Requirements

The Work is subject to certain federal statutes, rules and regulations, including the requirements
in Exhibit 14 (Federal Requirements). DB Contractor shall comply and require its Subcontractors
to comply with all applicable federal requirements, including those requirements in Exhibit 14. In
the event of any conflict, ambiguity or inconsistency between any applicable federal requirements
and the other requirements of this Contract, the federal requirements shall prevail.
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SECTION 2
REPRESENTATIONS, WARRANTIES AND COVENANTS

2.1. DB Contractor Representations, Warranties and Covenants
DB Contractor represents, warrants and covenants that:

2.1.1. DB Contractor is a joint venture, duly organized and validly existing under the
laws of the State of California, with all requisite power to own its properties and assets and carry
on its business as now conducted or proposed to be conducted.

2.1.2. DB Contractor is composed of Myers & Sons Construction, LLC and Steven P.
Rados, Inc.. DB Contractor and each member of DB Contractor is duly qualified to do business,
and is in good standing, in the State, and shall remain in good standing throughout the term of
this Contract and for as long thereafter as any obligations remain outstanding under this Contract.

2.1.3. As of the Effective Date, DB Contractor has full power, right and authority to
execute and deliver this Contract, and to perform all of DB Contractor’s obligations provided for
under this Contract.

2.1.4. Each person executing this Contract on behalf of DB Contractor has been duly
authorized to execute and deliver this Contract on behalf of DB Contractor.

2.1.5. This Contract to which DB Contractor is (or will be) a Party has been (or will
be) duly executed and delivered by DB Contractor.

2.1.6. DB Contractor has evaluated the Planned ROW Limits and other constraints
affecting design and construction of the Project and has reasonable grounds to believe, and does
believe, that the Project can be designed and built within such constraints.

2.1.7. DB Contractor has evaluated the feasibility of performing the Work so as to
achieve the Completion Milestones by the Completion Deadlines and for the Contract Price,
accounting for constraints affecting the Project, and has reasonable grounds to believe and does
believe such performance is feasible and practicable.

2.1.8. DB Contractor has, prior to submitting the Proposal and in accordance with
Good Industry Practice, reviewed this Contract and the Reference Documents and has brought
to RCTC’s attention any Errors, conflicts and ambiguities in the Contract and the Reference
Documents.

2.1.9. As of the Effective Date, DB Contractor conducted a Reasonable Investigation
of the Site, and DB Contractor is familiar with and has satisfied itself as to the character of the
Site, including quality and quantity of surface and subsurface materials or obstacles to be
encountered at the Site (including the presence of Utilities, Hazardous Materials, Contaminated
Groundwater, archaeological, paleontological, biological, cultural, and other protected resources,
and threatened or endangered species affecting the Site or surrounding locations) insofar as this
information was reasonably ascertainable through DB Contractor's Reasonable Investigation and
that such Reasonable Investigation constituted the basis for establishing its Contract Price.

2.1.10. Failure by DB Contractor to acquaint itself with the available Site information
will not relieve DB Contractor from responsibility for the difficulty or cost of successfully performing
the Work. DB Contractor further acknowledges and agrees that changes in conditions at the Site
may occur after the Effective Date, and that DB Contractor’s entitlement to any Change Order in
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connection therewith shall be only as permitted under Section 16. Before commencing any Work
on a portion of the Site, DB Contractor shall verify all governing dimensions at the relevant portion
of the Site, and shall examine all adjoining work which may affect its Work. DB Contractor shall
ensure that the Design Documents and Construction Documents accurately depict all governing
and adjoining dimensions and conditions.

2.1.11. DB Contractor has familiarized itself with the requirements of all applicable
Governmental Rules and the conditions of all required Governmental Approvals prior to entering
into this Contract. Except as specifically permitted under Section 16, DB Contractor shall and
shall cause its Subcontractors to comply with all such rules and conditions without any increase
in the Contract Price or extension of any Completion Deadline on account of such compliance,
regardless of whether such compliance would require additional time for performance or
additional labor, equipment and/or materials not expressly provided for in this Contract. DB
Contractor has no reason to believe that any Governmental Approval required to be obtained by
DB Contractor will not be granted in due course in a timely fashion and thereafter remain in effect
so as to enable the Work to proceed in accordance with this Contract.

2.1.12. All Work provided by DB Contractor throughout the term of the Contract shall
be performed by or under the supervision of Persons who hold all necessary and valid licenses,
certifications, registration, permits or approvals to perform the Work in the State, by personnel
who are careful, skilled, experienced, and competent in their respective trades or professions,
who are professionally qualified to perform the Work in accordance with this Contract, and who
shall assume responsibility for the accuracy and completeness of the Design Documents,
Construction Documents, and other documents prepared or checked by them (as applicable). Any
Subcontractor that performs environmental remediation work shall, to the extent required by
Governmental Rules, have a Hazardous Substance Removal Certification from the State of
California Contractors State License Board.

2.1.13. The award of this Contract by RCTC to DB Contractor was based, in part, on
the qualifications and experience of the personnel listed in the Proposal and DB Contractor's
commitment that such individuals would be available to undertake and perform the Work and that
such individuals are available for and will fulfill the roles identified for them in the Proposal in
connection with the Work.

2.1.14. Execution, delivery and performance of this Contract have been duly
authorized by all necessary action of DB Contractor, DB Contractor's members and any
Guarantor, and will not result in breach or default under DB Contractor’'s organizational
documents, any indenture, loan or credit agreement, or any other material agreement or
instrument to which DB Contractor, any of DB Contractor's members, or any Guarantor is a party,
or by which their properties and assets may be bound or affected.

21.15. This Contract constitutes the legal, valid and binding obligation of
DB Contractor and, if applicable, each member of DB Contractor, in accordance with the terms of
this Contract, subject only to applicable bankruptcy, insolvency, and similar Governmental Rule
that affect the enforceability of the rights of creditors generally, and the general principles of
equity. The Guarantees, if any, constitute the legal, valid, and binding obligation of the
Guarantors, enforceable in accordance with the terms of the Guarantees, subject only to
applicable bankruptcy, insolvency, and similar laws that affect the enforceability of the rights of
creditors generally, and the general principles of equity.

2.1.16. There is no action, suit, proceeding, investigation, or litigation pending and
served on DB Contractor that challenges (a) DB Contractor's authority to execute, deliver or
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perform, or the validity or enforceability of, this Contract, (b) DB Contractor’s assets, properties
or operations, as they relate to the Project, or (c) the authority of DB Contractor’s official to
execute this Contract; and DB Contractor has disclosed to RCTC any pending and un-served or
threatened action, suit, proceeding, investigation or litigation with respect to such matters that DB
Contractor is aware of or should be aware of after reasonable inquiry and investigation.

2.1.17. DB Contractor agrees to avoid organizational conflicts of interest. For
purposes of this Contract, an organizational conflict of interest exists if, due to its other activities,
relationships, or contracts, a consultant to RCTC is unable to render impartial assistance or advice
to RCTC, or the consultant’s objectivity in providing services to RCTC is or might be otherwise
impaired. For purposes of the Proposal, organizational conflicts of interest also included any
matters that resulted in DB Contractor obtaining an unfair competitive advantage in connection
with the procurement of this Contract. As of the Proposal Date, to the extent DB Contractor was
actually aware, DB Contractor provided Notice to RCTC of all organizational conflicts of interest
involving DB Contractor and DB-Related Entities. Between the Proposal Date and the Effective
Date, DB Contractor has not obtained knowledge of any additional organizational conflict of
interest, and there have been no organizational changes to DB Contractor or Subcontractors
identified in its Proposal not approved by Notice to DB Contractor.

2.1.18. DB Contractor is aware of the provisions of Labor Code section 3700 that
require every employer to be insured against liability for workers’ compensation, or to undertake
self-insurance in accordance with the provisions of that code, and DB Contractor shall comply
with such provisions before commencing performance of the Work, and at all times during the
term of this Contract, whether by providing its own insurance or self-insurance in accordance with
the provisions of that Code.

2.1.19. In connection with this Contract, DB Contractor has not committed or caused,
and will not commit or cause, a violation of: (a) Government Code sections 1090 through 1099,
84308, or 87100 through 87105; or (b) California Code of Regulations sections 18438.1 through
18438.8.

2.1.20. DB Contractor is not presently debarred, suspended, proposed for debarment,
declared ineligible or voluntarily excluded by any federal or State department or agency.

2.1.21. DB Contractor has not, in the past three years, been convicted of or had a civil
judgment rendered against it for (a) commission of fraud or a criminal offense in connection with
obtaining, attempting to obtain, or performing a public (e.g., federal, state or local) transaction or
public contract, (b) violation of federal or state antitrust statutes, or (c) commission of
embezzlement, theft, forgery, bribery, falsification or destruction of records, making false
statements, or receiving stolen property.

2.1.22. DB Contractor is not presently indicted for or otherwise criminally or civilly
charged by a Governmental Entity with commission of any of the offenses enumerated in Section
2.1.21;

2.1.23. DB Contractor has not, in the past three years, had one or more public
transactions (federal, state or local) terminated for cause or default.

2.1.24. DB Contractor has not received any communication or notice (written or oral),
whether from a Governmental Entity, employee, citizens group or any other Person, that alleges
DB Contractor is not in full compliance with all Governmental Rules and Governmental Approvals
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in connection with the Project and, to the knowledge of DB Contractor, there are no circumstances
that may prevent or interfere with full compliance in the future.

2.1.25. DB Contractor (a) is not in violation of: (i) any applicable United States anti-
money laundering laws, including those contained in the Bank Secrecy Act and the regulations
promulgated thereunder; (ii) any applicable economic sanction laws administered by Office of
Foreign Assets Control of the United States Department of the Treasury (“OFAC”) or by the United
States Department of State; or (iii) any applicable United States anti-drug trafficking, anti-
terrorism, or anti-corruption laws, civil or criminal, and (b) is not a Person: (i) that is charged with,
or has reason to believe that he, she or it is under investigation for, any violation of any such laws;
(i) that has been convicted of any violation of, has been subject to civil penalties pursuant to, or
had any of its property seized or forfeited under any such laws; (iii) that is named on the list of
“Special Designated Nationals or Blocked Persons” maintained by OFAC (or any successor
United States government office or list), or any similar list maintained by the United States
Department of State (or any successor United States government office or list); (iv) with whom
any United States Person, any entity organized under the laws of the United States or its
constituent states or territories, or any entity, regardless of where organized, having its principal
place of business within the United States or any of its territories, is prohibited from transacting
business of the type contemplated by any applicable Governmental Rule; (v) that is owned,
controlled by, or affiliated with any Person identified in Sections 2.1.25(b)(i), 2.1.25(b)(ii),
2.1.25(b)(iii) or 2.1.25(b)(iv); or (vi) that is in violation of any obligation to maintain appropriate
internal controls as required by the governing laws of the jurisdiction of such Person as are
necessary to ensure compliance with the economic sanctions, laundering and anti-corruption laws
of the United States and the jurisdiction where the Person resides, is domiciled or has its principal
place of business.

2.2. RCTC Representations, Warranties and Covenants
RCTC represents, warrants and covenants that:

2.21. As of the Effective Date, RCTC has full power, right and authority to execute,
deliver and perform this Contract and to perform all of RCTC’s obligations provided for under this
Contract;

2.2.2. Each person executing this Contract on behalf of RCTC has been duly
authorized to execute and deliver this Contract on behalf of RCTC; and

2.2.3. This Contract has been (or will be) duly executed and delivered by RCTC.
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SECTION 3
OBLIGATIONS OF DB CONTRACTOR: DESIGN REQUIREMENTS

3.1. Project Management Plan

3.1.1. DB Contractor is responsible for all Quality Validation and Quality Control
activities necessary to manage the Work. DB Contractor shall perform all aspects of Quality
Validation and Quality Control for the Project in accordance with the RCTC-approved Project
Management Plan, this Contract, Governmental Approvals, Governmental Rules and Good
Industry Practice.

3.1.2. DB Contractor shall prepare and submit to RCTC the Project Management
Plan and any updates to it, for RCTC’s approval in its good faith discretion, in accordance with
the procedures, and within the time periods described in Section 4 and TP Section 2.1, and the
schedule in TP Attachment 2-1.

3.1.3. RCTC may propose and DB Contractor shall implement any change to the
Project Management Plan required (a) to comply with the requirements of TP Section 2.1, (b) to
comply with this Contract, Governmental Approvals, Governmental Rules, and Good Industry
Practice, or (c) to reflect a change in working practice to be implemented by DB Contractor.

3.1.4. If any part or other documentation of the Project Management Plan refers to,
relies on or incorporates any manual, plan, procedure or like document, then all such referenced
or incorporated materials shall be submitted to RCTC for approval in its good faith discretion when
the relevant part or other documentation of the Project Management Plan or change, addition or
revision to the Project Management Plan is submitted to RCTC.

3.1.5. DB Contractor shall carry out internal audits of the Project Management Plan
at the times prescribed in the Quality Management Plan and shall provide full details of such
audits to RCTC.

3.1.6. DB Contractor shall ensure that, the DQVM shall, irrespective of his or her
other responsibilities, have express authority to establish and maintain the design elements of the
Project Management Plan and report directly to RCTC on the performance of the Project
Management Plan with respect to those elements.

3.1.7. DB Contractor shall ensure that the CQVM shall, irrespective of his or her other
responsibilities, have express authority to establish and maintain the construction elements of the
Project Management Plan and report directly to RCTC on the performance of the Project
Management Plan with respect to those elements.

3.1.8. The construction quality validation laboratory shall not be owned at any time
during the term of the Contract by DB Contractor or any subsidiary or affiliate of DB Contractor or
DB Contractor’s design Subcontractors unless agreed to by Notice from RCTC, in RCTC'’s sole
discretion.

3.1.9. DB Contractor shall not terminate any agreement with the construction quality
validation laboratory that may affect the Work, or permit or suffer any substitution or replacement
of the construction quality validation laboratory, except with RCTC’s prior written approval, in its
reasonable discretion.
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3.2. Deviations

3.21. DB Contractor may provide Notice to RCTC seeking approval of Deviations
regarding the design or construction of the Project. Where DB Contractor requests a Deviation
as part of the submittal of a component plan of the Project Management Plan or Design
Document, DB Contractor shall specifically identify and label the proposed Deviation. RCTC may
consider Deviations requested by DB Contractor.

3.2.2. DB Contractor shall bear the burden of persuading RCTC that the Deviation
sought is consistent with Governmental Approvals, Governmental Rules and Good Industry
Practice, achieves RCTC’s applicable safety standards and criteria and, but for the specific
item(s) expressly included in the Deviation, is otherwise in accordance with this Contract.

3.2.3. No Deviation shall be deemed approved or be effective unless stated in a
signed Notice by RCTC’s Representative. RCTC's failure to provide Notice of a Deviation within
14 days after DB Contractor’s Notice shall be deemed a disapproval of such application.

3.24. RCTC'’s affirmative approval Notice of any part of the Project Management
Plan shall constitute:

(a) Approval of any Deviations expressly identified and labeled as
Deviations in the Project Management Plan, unless RCTC takes exception to any such Deviation
in which case the identified Deviation is not approved (and DB Contractor shall deliver revisions
to such part of the Project Management Plan for RCTC approval in accordance with Section 4);
and

(b) Disapproval of any Deviations not expressly identified and labeled as
Deviations in the Project Management Plan.

3.2.5. Except as set out in TP Sections 1.4 and 10 and subject to Section 3.2.6, DB
Contractor may use the approved nonstandard features in TP Attachment 10-1 without requesting
a new Deviation or obtaining approval of the nonstandard features.

3.2.6. DB Contractor shall request a Deviation and follow the processes for
Deviations in TP Sections 1.4 and 10.3.2 for those approved nonstandard features in TP
Attachment 10-1 where:

(a) The justification or basis under which the nonstandard features was
approved by Department has been changed or otherwise modified as a result of DB Contractor’s
design or utilization of the nonstandard feature, as determined by RCTC and/or Department, in
their respective sole discretion;

(b) The submittal by or on behalf of RCTC upon which the nonstandard
feature was approved by Department is no longer accurate or no longer reflects the Project design
and impacts as a result of DB Contractor’s design or utilization of the nonstandard feature, as
determined by RCTC and Department, in their respective sole discretion; or

(c) DB Contractor’s utilization of the nonstandard feature differs in any way
from that which was approved by Department (including as it relates to the location, length, station
position or impact of the nonstandard feature), unless (i) RCTC and Department, in their
respective sole discretion, determine such difference is not material; and (ii) DB Contractor may
utilize such nonstandard feature in the express manner indicated in DB Contractor’s design.
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3.2.7. DB Contractor shall provide Notice and plan sheets to RCTC and Department
which expressly describe and identify any eliminations, changes, improvements, differences or
deviations in DB Contractor’s proposed use of any nonstandard feature approved by Department
and listed in TP Attachment 10-1.

3.2.8. Use of any nonstandard features listed in TP Attachment 10-1 is entirely at DB
Contractor’s own risk and discretion. DB Contractor assumes sole responsibility and risk for the
use of such nonstandard features, including for any Errors in the nonstandard features.

3.3. Performance as Directed
At all times during the term of this Contract, including during the course of any Dispute, DB
Contractor shall: (a) perform the Work as directed by RCTC, in a diligent manner and without
delay; (b) abide by RCTC’s decisions or orders in accordance with this Contract; and (c) comply
with all applicable provisions of this Contract.
3.4. General Obligations of DB Contractor
3.4.1. DB Contractor shall, and shall cause its Subcontractors to:
(a) Comply with the terms of the General Warranty;
(b) Perform the Work in accordance with:

(i) The Project Management Plan;

(i) The Basic Configuration, except as otherwise approved by
Notice from RCTC, in its sole discretion;

(iii) All Governmental Rules (including Environmental Laws, the
Labor Code, the Americans with Disabilities Act of 1990 (42 U.S.C. § 12101 et seq.), including

any amendments, and the federal requirements in Exhibit 14), Governmental Approvals and
Project Standards;

(iv) Supplier warranties in the case of equipment;

(v) The RCTC-approved Final Design Documents and
Construction Documents;

(vi) Good Industry Practice; and

(vii)  Otherwise in accordance with this Contract, in each case taking
into account the Planned ROW Limits and other constraints affecting the Project; and

(c) Perform the Work so as to ensure:

(i) The Construction Work meets each of the purposes and
requirements set out in the Contract;

(i) The Design Work meets each of the requirements set out in the
Contract; and

(iii) The Work is free of Deviations unless approved by RCTC; and
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(d) Timely submit all Submittals by the applicable times in this Contract,
including TP Section 3, and all such Submittals shall be accurate and complete as required under
this Contract.

3.4.2, DB Contractor shall:

(a) Use the design Subcontractor(s) identified in Exhibit 2 (Contract
Particulars) to perform the design services required by this Contract or other Subcontractors
approved by Notice from RCTC. RCTC’s approval shall not be withheld where RCTC determined,
in its reasonable discretion, that such firm has the demonstrated competence and professional
qualifications necessary for the satisfactory performance of the required design services, and that
the key personnel at such firm have sufficient experience with Department and other requirements
applicable to the Project;

(b) Not shift design Work from any Major Subcontractor or Listed
Subcontractor to another without the prior written approval of RCTC, in its good faith discretion,
except that DB Contractor may shift non-material amounts of design Work to the extent consistent
with Applicable Law where such shift does not eliminate a Major Subcontractor or Listed
Subcontractor;

(c) Provide and maintain field offices as described in TP Section 2.2 for the
exclusive use of RCTC and its consultants for the Project, as well as for Department and other
third parties as directed by RCTC; and

(d) Ensure labor harmony on the Site during all stages of the Project,
including taking appropriate steps to prevent strikes, walkouts, work stoppages, work slowdowns,
work curtailments, cessations or interruptions of production due to labor disputes or other labor-
related matters.

3.4.3. Except as otherwise expressly provided in this Contract, DB Contractor:

(a) Accepts all risks, responsibilities, obligations and liabilities in
connection with delivering the Work consistent with this Contract; and

(b) Is not entitled to make any Claim against RCTC for any Losses in
connection with the Project, Work or this Contract other than as expressly provided in Section 16.

3.5. Coordination and Cooperation
3.5.1. DB Contractor shall perform the Work so as not to:

(@) Enter upon, disturb or use any property of any Person except with the
express permission of, and in compliance with all requirements of, the owner or holder of such
property;

(b) Damage, close or obstruct any Utility installation, highway, road or
other property unless and until all applicable Governmental Approvals have been obtained; or

(c) Disrupt or otherwise interfere with the operation of any Utility,
improvement or structure unless otherwise specifically authorized by this Contract, an applicable
Governmental Rule or any Governmental Approval.
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3.5.2. DB Contractor acknowledges and agrees that:

(a) Other RCTC Contractors might be working at, near or otherwise be
present on or near the Site during performance of the Work;

(b) The work of Other RCTC Contractors might interfere with DB
Contractor’s use of certain facilities on or near the Site; and

(c) DB-Related Entities, including DB Contractor, shall fully cooperate and
be solely responsible for coordinating the Work with Other RCTC Contractors and shall schedule
and sequence the Work as reasonably necessary to accommodate the work of Other RCTC
Contractors.

3.5.3. DB Contractor shall cooperate and coordinate with:

(a) RCTC and Other RCTC Contractors in connection with the ongoing
operation, maintenance, renewal, and replacement of the 15 Express Lanes, the 91 Express
Lanes, this Project and other obligations under this Contract; and

(b) RCTC, Other RCTC Contractors, Department, FHWA and other
Governmental Entities with jurisdiction over the Work in performing oversight and conducting
inspections during the performance of the Work and other matters relating to the 15 Express
Lanes, the 91 Express Lanes and this Project.

3.5.4. DB Contractor shall cause Subcontractors to cooperate and provide such
information as is necessary or requested by RCTC to assist or facilitate the submission by RCTC
of any documentation, reports or analysis required by the State, FHWA and/or any other
Governmental Entity with jurisdiction over the Project.

3.5.5. Additional requirements for DB Contractor to coordinate the Work with TSP,
ELP DB Contractor, 91 Express Lanes Operator and the Pavement Contractor are included in
Section 25.1 through Section 25.3.

3.5.6. If RCTC awards or performs other, separate contracts or projects that affect
the Work, DB Contractor shall perform and coordinate the Work so as to not unreasonably
interfere with the progress or completion of the work performed under such contracts or as part
of such projects.

3.5.7. Except as set out in Section 3.5.8 or as expressly provided under the this
Contract, if DB Contractor asserts that a contractor of Department, Local Agencies or BNSF has
caused damage to the Work or has hindered or interfered with the progress or completion of the
Work, then except as expressly set forth in the Contract, DB Contractor’s sole remedy under this
Contract shall be to seek recourse against the respective contractor.

3.5.8. DB Contractor may submit disputes between itself and contractors of
Department, Local Agencies or BNSF for resolution under Section 24 so long as: (a) the
contractor and the contractor’s sureties agree to submit the dispute to the Disputes Review Board;
and (b) the proceeding is conducted at no cost to RCTC.

3.5.9. DB Contractor shall have no right to compensation, time extension, or
otherwise make any Claim against RCTC for the actions or omissions of any contractor retained,
or work performed, by Department, BNSF, or other Local Agencies or any Utility Owner except
as expressly provided in this Contract.
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SECTION 4
INFORMATION SUPPLIED TO DB CONTRACTOR: SUBMITTALS, DESIGN
REQUIREMENTS AND DISCLAIMER; ROLES OF PCM, DEPARTMENT, FHWA

4.1. Submittals
41.1. General

(a) This Section 4 describes the terms and procedures that govern
DB Contractor’s Submittals to RCTC pursuant to this Contract (including the Project Management
Plan, Project Schedule, Design Documents and Construction Documents, among others). In the
event of any irreconcilable conflict between the provisions of this Section 4 and other provisions
of this Contract or the Project Management Plan concerning submission, review and approval
procedures for Submittals, this Section 4 shall control, except to the extent that the conflicting
provision expressly states that it supersedes this Section 4.

(b) Where DB Contractor is required to make a Submittal to RCTC under
this Contract, DB Contractor shall deliver such Submittal to the individual or organization, if any,
appointed by RCTC to act on its behalf.

(c) Where DB Contractor is required to obtain an action (e.g., review,
comment, approval) from Department, FHWA or BNSF in connection with a Submittal under this
Contract, DB Contractor shall timely make the corresponding Submittal to RCTC for RCTC to
review and distribute to Department, FHWA or BNSF, as applicable, in accordance with TP
Section 3.2.2. In the case of all other third parties, DB Contractor shall make the Submittal directly
to the third party in accordance with TP Section 3.2.2. DB Contractor shall coordinate with all
third parties to determine and comply with their applicable requirements such that third-party
action in connection with Submittals does not cause delay to the Project Schedule.

(d) DB Contractor shall provide RCTC with copies of all correspondence,
communications, submittals or notices to, by or between DB Contractor and Department, FHWA,
other Governmental Entities, Utility Owners, BNSF, Other RCTC Contractors, property owners,
insurers and other third parties with an interest arising out of or relating to the Work.

4.1.2. Time Periods

(a) Except as otherwise provided below, whenever RCTC and/or
Department are entitled to review and comment on, to affirmatively approve, or take other action
with respect to a Submittal, RCTC and/or Department will have the following time periods to
provide DB Contractor the applicable review, comment, approval or other action after the date
RCTC and/or Department, as applicable, receive an accurate and complete Submittal:

(i) For NTP1 Submittals, the time period indicated in TP
Section 3.2.2;

(i) For Design Documents, Construction Documents, and
Requests for Information, the time periods indicated in TP Section 3.2.2; and

(iii) For all other Submittals, the time periods expressly indicated for
the applicable Submittal in this Contract or, if no specific time period is indicated, ten Business
Days after receipt by RCTC or Department (as applicable).
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(b) DB Contractor acknowledges that this Contract, including TP Section
3.2.2, includes certain limitations on the number, type, sequencing, bundling and packaging of
Submittals DB Contractor may submit to RCTC and/or Department at any one time and during
any particular period.

(c) All time periods for RCTC and/or Department to act shall be extended
by the period of any delay caused, in whole or in part, by (i) the acts or omission of any DB-
Related Entity or any DB Contractor Fault, and (ii) any Delay Event (other than those described
in clauses (b), (c), (e), and (f) of the definition of “Delay Event”).

(d) RCTC shall endeavor to reasonably accommodate Notices from
DB Contractor for expedited action on specific Submittals, within the reasonable and practical
limitations on availability of RCTC personnel appropriate for acting on the types of Submittal in
question, so long as DB Contractor sets forth in its request specific, abnormal or exigent
circumstances demonstrating the need for expedited action. Such accommodation, if undertaken,
may result in extension of the time period for review, response and/or approval of other
Submittals. This provision shall not apply, however, during any time described in Section 4.1.2(c).

(e) Whenever RCTC and/or Department are required to affirmatively
approve a Submittal or other matter under this Contract, and RCTC and/or Department, as
applicable, deliver no approval, disapproval, consent, denial, determination, decision or other
action within the applicable time period under this Section 4.1.2, then DB Contractor shall deliver
to RCTC and/or Department, as applicable, a Notice stating the date within which RCTC and/or
Department was to have decided or acted. Any delay from and after such Notice shall constitute
an RCTC-Caused Delay (for RCTC failure to decide or act where the standard is a “reasonable”
standard) for which DB Contractor may be entitled to relief under Section 16.

4.1.3. RCTC and Department Approvals

(a) If the Submittal is one where this Contract indicates approval, consent,
determination, acceptance, decision or other action (including a failure to act which constitutes a
disapproval) is required from RCTC and/or Department in its sole or good faith discretion, then
RCTC’s and/or Departments’ lack of approval, consent, determination, acceptance, decision or
other action within the applicable time period under Section 4.1.2 will be deemed disapproval. If
the approval, consent, determination, acceptance, decision or other action is subject to the sole
discretion of RCTC and/or Department (as applicable), then its approval, consent, determination,
decision or other action (including a failure to act which constitutes a disapproval) shall be subject
to Section 1.8.

(b) Whenever this Contract indicates that a Submittal or other matter is
subject to RCTC’s and/or Department’s approval, consent, determination, acceptance, decision
or other action and the standard is a reasonable standard, RCTC’s and/or Department’'s
exception, objection, rejection, disapproval or other action (including a failure to act which
constitutes a disapproval) under this Section 4 shall be deemed reasonable, valid and binding if
based on any of the following grounds or other grounds set forth elsewhere in this Contract:

(i) The Submittal or subject provision fails to comply, or is
inconsistent, with any applicable covenant, condition, requirement, standard, term or provision of
this Contract;

(i) The Submittal or subject provision is not to a standard equal to
or better than Good Industry Practice;
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(iii) DB Contractor has not provided all content or information
required or reasonably requested in respect of the Submittal or subject provisions thereof, in
which case DB Contractor may resubmit the Submittal with the required content or information;

(iv) Adoption of the Submittal or subject provision, or of any
proposed course of action under such Submittal, would result in a conflict with or violation of any
Applicable Law or Governmental Approval; or

(v) In the case of a Submittal that is to be delivered to a
Governmental Entity as a proposed Governmental Approval, or in order to obtain, modify, amend,
supplement, renew, extend, waive or carry out a Governmental Approval, it proposes
commitments, requirements, actions, terms or conditions that are (i) inconsistent with this
Contract, Applicable Law, the requirements of Good Industry Practice, or RCTC and/or
Department practices for public-private contracting, or (ii) not usual and customary arrangements
that RCTC and/or Department offers or accepts for addressing similar circumstances affecting its
projects (except if usual and customary for RCTC and/or Department regarding its projects
delivered via public-private contracting).

4.1.4. RCTC and/or Department Review and Comment

Whenever this Contract indicates that a Submittal or other matter is subject to RCTC and/or
Department’s review, comment, review and comment, disapproval or similar action not entailing
a prior approval and RCTC and/or Department delivers no comments, exceptions, objections,
rejections or disapprovals within the applicable time period under Section 4.1.2, then DB
Contractor may proceed thereafter at its election and risk, without prejudice to RCTC and/or
Department’s rights to later object or disapprove in accordance with Section 4.1.3. No such failure
or delay by RCTC and/or Department in delivering comments, exceptions, objections, rejections
or disapprovals within the applicable time period under Section 4.1.2 shall constitute an RCTC-
Caused Delay, or Delay Event or other basis for any Claim. When used in this Contract, the
phrase “completion of the review and comment process” or similar terminology means either (a)
RCTC and/or Department has reviewed, provided comments, exceptions, objections, rejections
or disapprovals, and all the same have been fully resolved, or (b) the applicable time period has
passed without RCTC and/or Department providing any comments, exceptions, objections,
rejections or disapprovals.

4.1.5. Submittals Not Subject to Prior Review, Comment or Approval

Whenever this Contract indicates that DB Contractor is to deliver a Submittal to RCTC and/or
Department but expresses no requirement for RCTC and/or Department review, comment,
disapproval, prior approval or other action, then DB Contractor is under no obligation to provide
RCTC and/or Department any period of time to review the Submittal or obtain approval of it before
proceeding with further Project Work, and RCTC and/or Department may at any time review,
comment on, take exception to, object to, reject or disapprove the Submittal in accordance with
Section 4.1.6(a). No failure or delay by RCTC and/or Department in delivering comments,
exceptions, objections, rejections or disapprovals with respect to any such Submittal shall
constitute an RCTC-Caused Delay or Department-Caused Delay or be the basis of a Change
Order, Delay Event or other basis for any Claim.

4.1.6. Resolution of RCTC and/or Department Comments and Objections

(a) DB Contractor acknowledges that RCTC and/or Department may
provide comments, exceptions, disapprovals and objections which reflect concerns regarding

Riverside County Transportation Commission Design-Build Contract
Express Lanes Connector Project 21 Draft Execution Copy: February 12, 2020

56800642.v38



Sensitive

interpretation or preferences of the commenter or which otherwise do not directly relate to grounds
in Section 4.1.5. DB Contractor shall undertake reasonable efforts to accommodate or otherwise
resolve any such comments, exceptions, disapprovals or objections through the review processes
described in this Section 4.1.6.

(b) DB Contractor shall respond in writing to all of RCTC’s and/or
Department’s comments, exceptions, disapprovals and objections to a Submittal and, except as
provided below, make modifications to the Submittal as necessary to fully reflect and resolve all
such comments, exceptions, disapprovals and objections, in accordance with the review
processes in TP Section 3.2.2.5. However, if the Submittal is not governed by Section 4.1.2, DB
Contractor is not obligated to incorporate any comments or resolve exceptions, disapprovals or
objections that (a) are not on any of the grounds in Section 4.1.2 (and not on any other grounds
set forth elsewhere in this Contract), (b) are otherwise not reasonable with respect to subject
matter or length, and (c) would result in a delay to a Critical Path matter in the Project Schedule,
or in costs associated with additional work or delay, except pursuant to a Change. If, however,
DB Contractor does not accommodate or otherwise resolve any comment, exception, disapproval
or objection, DB Contractor shall deliver to RCTC and/or Department within a reasonable time
period, not to exceed 14 Business Days after receipt of RCTC and/or Department’s comments,
exceptions, disapprovals or objections, an explanation why modifications based on such
comment, exception, disapproval or objection are not required. The explanation must include the
facts, analyses and reasons that support the conclusion.

(c) The foregoing does not obligate DB Contractor to incorporate any
comments or resolve exceptions, disapprovals and objections that would render the Submittal
erroneous, defective or less than Good Industry Practice, except pursuant to an RCTC-Directed
Change.

(d) If DB Contractor fails to notify RCTC within the time period in Section
4.1.6(b), RCTC may deliver to DB Contractor a Notice stating the date by which DB Contractor
was to have addressed RCTC’s and/or Department’'s comments and that if DB Contractor does
not address those comments within five days after receipt of this Notice, then that failure will
constitute DB Contractor's agreement to make all changes necessary to accommodate and
resolve the comment or objection and full acceptance of all responsibility for such changes without
right to an RCTC-Directed Change, Delay Event or other basis for any Claim, including any Claim
that RCTC and/or Department assumes design or other liability.

(e) After RCTC receives DB Contractor's explanation as to why the
modifications are not required as provided in Sections 4.1.6(a) through 4.6.1(d), if RCTC and/or
Department is not satisfied with DB Contractor’s explanation the Parties shall attempt in good
faith to resolve the dispute. If they are unable to resolve the Dispute, either Party may request
dispute resolution in accordance with Section 24; provided that if RCTC elects to issue a Directive
Letter with respect to the matter in Dispute, DB Contractor shall proceed in accordance with
RCTC’s Directive Letter while retaining any Claim as to the matter in dispute.

4.2. Responsibility for Design
4.21. DB Contractor Responsibility
DB Contractor acknowledges and agrees that:

(a) It has full responsibility and liability for the design of the Project and that
DB Contractor will provide the design of the Project, regardless of the fact that aspects of the
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Project Schematics have been provided to DB Contractor prior to the date of execution of the
Contract, as a preliminary basis for DB Contractor’s design.

(b) Except to the extent expressly provided in this Contract, DB Contractor
is not entitled to rely on (i) the Project Schematics, except as expressly specified in
Section 4.2.2(b), (ii) the other Reference Documents, or (iii) any other documents or information
provided by or on behalf of RCTC.

(c) DB Contractor shall be responsible for any Errors in the Project
Schematics through the design and/or construction process without any increase in the Contract
Price, extension of a Completion Deadline or any other relief, subject only to the right to a Change
Order with respect to any Necessary Basic Configuration Changes to the extent permitted by
Section 16.

(d) RCTC'’s liability for Errors in the Project Schematics, Geometric
Approval Drawings or Planned ROW Limits (as applicable) is limited to its obligations relating to
Necessary Basic Configuration Changes and provision of access to parcels within the RCTC-
Provided Property, and is subject to the requirements and limitations of Section 16.

(e) Except for Necessary Basic Configuration Changes to the extent
permitted by Section 16, DB Contractor’s warranties and indemnities under this Contract cover
Errors in the Project even though they may be related to, result from, or arise out of Errors in the
Project Schematics.

(f) DB Contractor shall verify all calculations and quantity takeoffs
contained in the Technical Provisions or otherwise provided by RCTC without any increase in the
Contract Price, extension of a Completion Deadline or any other relief.

4.2.2. Project Schematics
(a) DB Contractor acknowledges and agrees that:

(i) The Project Schematics have been previously reviewed by
Department;

(i) If DB Contractor wishes to deviate from the concepts contained
in the Project Schematics, it must provide Notice of such proposed deviations to RCTC and
Department together with justification for the modification; and

(iii) Constraints in this Contract, including Planned ROW Limits,
RCTC’s schedule for acquisition of property within the Planned ROW Limits, conditions, and
RCTC’s schedule for acquisition of the RCTC-Provided Approvals, draft BNSF Construction &
Maintenance Agreement as described in TP Section 8 and TP Attachment 8-1, and Site
conditions, will impact DB Contractor’s ability to revise the concepts contained in the Project
Schematics.

(b) DB Contractor may rely on the Planned ROW Limits identified in the
Project Schematics, and may obtain a Change Order for Necessary Basic Configuration Changes.

4.2.3. Design Review Process and Compliance with Final Design Documents

(a) DB Contractor shall:
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(i) Prepare, sign, seal and provide Design Documents and
Construction Documents to RCTC, Department and other third parties, as applicable, for
appropriate action in accordance with this Contract, including TP Section 3;

(i) Obtain Department and RCTC approval for any Deviation from
Project Standards, including design exceptions from applicable Department requirements, as
specified in TP Section 10.3.2;

(iii) Obtain RCTC and Department approval of Release for
Construction Packages and Final Design Documents in accordance with TP Section 3.2.2.5.
Approval by RCTC and Department of Release For Construction Packages and Final Design
Documents, as described in TP Section 3.2.2.5, shall constitute approval of the design in advance
of construction by RCTC and Department for purposes of Government Code section 830.6, and
shall not relieve DB Contractor of liability for the design;

(iv) Provide Notice to RCTC within the earlier of 14 days (i) after
receipt of any comments, the incorporation of which DB Contractor believes would adversely
affect the Design Documents, Construction Documents, the Work, the Project Schedule or any
other part of this Contract; or (ii) the date on which it should have, in the exercise of reasonable
diligence or in the performance of its obligations under this Contract, been aware that such
comments would adversely affect the Design Documents, Construction Documents, the Work,
the Project Schedule or any other part of this Contract. Failure of DB Contractor to Notify RCTC
shall not relieve DB Contractor of its full responsibility and liability for the design of the Project
under this Section 4.2;

(v) Respond to the comments and make modifications to the
Design Documents and Construction Documents based on the comments in accordance with TP
Section 3.2, including specifically TP Section 3.2.2.5. DB Contractor acknowledges that
comments may be provided that reflect concerns regarding operability or preferences of the
commenter or that otherwise do not directly relate to specific requirements of this Contract.
DB Contractor shall undertake reasonable efforts to accommodate or otherwise resolve any such
comments through the review processes described in TP Section 3.2.2, provided that DB
Contractor shall not be required to incorporate any comments regarding operability or preferences
that would result in a significant disruption to its schedule or a significant increase in its costs,
except pursuant to an RCTC-Directed Change; and

(vi) Coordinate design reviews by, and obtain all required design
approvals and other action required under this Contract from, Governmental Entities, BNSF, and
Utility Owners in connection with the Work in accordance with TP Section 3.2.2 and TP
Attachment 3-2.

(b) The Final Design Documents may be changed only with prior written
approval of RCTC and Department.

4.3. Design Professional Licensing Requirements

RCTC does not intend to contract for, pay for or receive any professional services that violate any
professional licensing or registration laws. By execution of this Contract, DB Contractor
acknowledges that RCTC has no such intent. It is the intent of the Parties that DB Contractor is
fully responsible for furnishing and providing the professional services of the Project itself or
through Subcontracts with licensed/registered professional service firm(s) as provided in this
Contract. Any references in this Contract to DB Contractor’s responsibilities or obligations to
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“perform” the professional services portions of the Work shall be deemed to mean that DB
Contractor shall “furnish” the professional services for the Project. The terms and provisions of
this Section 4.3 shall control and supersede every other provision of this Contract.

4.4. Role of PCM

4.4.1. Project and Construction Manager is responsible for oversight of all Work on
RCTC’s behalf. PCM shall coordinate comments from RCTC to DB Contractor with respect to
the Work, and shall be the primary liaison between RCTC and DB Contractor. PCM will perform
the function of the “Department Engineer” under the Department Standard Specifications.

4.4.2, DB Contractor shall deliver all Design Documents, Construction Documents,
other Submittals and other documents required to be submitted to RCTC pursuant to Section 4.1
to PCM.

4.4.3. PCM has certain responsibilities with respect to environmental mitigation
requirements, as specified in TP Section 6.3.2 and TP Attachment 6-1.

4.4.4. RCTC may retain other consultants to provide services to RCTC relating to the
Project. DB Contractor shall fully cooperate with PCM and RCTC’s other consultants in the
exercise of their respective duties and responsibilities in connection with the Project.

4.4.5, PCM is not authorized to:

(a) Direct or suspend the performance of the Work, unless continued
performance of Work will endanger the health, welfare, or safety of the public or any Project
worker, or will damage or endanger Environmentally Sensitive Areas;

(b) Approve Deviations from Contract requirements;

(c) Approve changes in or Deviations from the approved Design
Documents;

(d) Approve performance by DB Contractor of extra Work or changed
Work;

(e) Waive any Contract requirements or provisions

(f) Issue Directive Letters; or

(9) Approve Change Orders, VECPs or Contract amendments.
4.5. Role of Department and FHWA

4.5.1. DB Contractor acknowledges and agrees that Department and FHWA will have
certain review and approval rights with respect to the Project (including rights to approve the
Project design and certain Change Orders), as well as the right to provide certain oversight and
technical services with respect to the Project.

4.5.2. DB Contractor shall fully cooperate with Department and FHWA in the exercise
of their respective duties and responsibilities in connection with the Project. DB Contractor shall
comply with all applicable terms, requirements and conditions of the Department Cooperative
Agreement and OCTA Agreement expressly set out in this Contract.
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4.6. Role of OCTA

DB Contractor acknowledges and agrees that OCTA will have certain approval, review and
compensation rights with respect to the Project. DB Contractor shall fully cooperate with OCTA
in the exercise of its duties and responsibilities in connection with the Project. Without limiting
the foregoing, DB Contractor shall comply with all applicable terms, requirements and conditions
set forth in this Contract, including Section 21.1, Exhibit 17 (OCTA-Related Work), Exhibit 21 (91
EL Closure Charges) and TP Section 18.3.3.3, in connection with OCTA-Related Work.

4.7. Role of Other Local Agencies

DB Contractor acknowledges and agrees that, in addition to OCTA, other Local Agencies will
have certain approval, review, and other rights with respect to the Project. DB Contractor shall
comply with applicable terms, requirements, and conditions in the Technical Provisions with
respect to cooperation with Local Agencies.

4.8. Toll Services Provider
DB Contractor shall:

(a) If requested by RCTC, (i) review and comment on submissions TSP
makes to RCTC as part of the TSP Work or inspect any work RCTC is required to inspect under
the TSP Contract, and (ii) provide written comments to RCTC, in the form requested by RCTC,
no later than two Business Days before RCTC is required to respond to the applicable submission
or inspection under the contract between RCTC and TSP, or if such contract provides no
applicable response time, ten Business Days after RCTC makes the request, provided RCTC
allows DB Contractor a minimum of three Business Days to respond; and

(b) Before submitting to RCTC any Release for Construction Package that
includes design elements for the TCS Infrastructure, obtain from TSP the TSP Ready for
Construction Certification for such design elements in accordance with TP Section 19.2.2.

4.9. ELP DB Contractor

DB Contractor shall, if requested by RCTC, (i) review and comment on submissions ELP DB
Contractor makes to RCTC as part of the ELP or inspect any work RCTC is required to inspect
under the ELP DB Contract, and (ii) provide written comments to RCTC, in the form requested by
RCTC, no later than two Business Days before RCTC is required to respond to the applicable
submission or inspection under the contract between RCTC and ELP DB Contractor, or if such
contract provides no applicable response time, ten Business Days after RCTC makes the request.

4.10. 91 Express Lanes Operator

DB Contractor shall, if requested by RCTC, (i) review and comment on submissions 91 Express
Lanes Operator makes to RCTC as part of the 91 Express Lanes Operator Work or inspect any
work RCTC is required to inspect under the 91 Express Lanes Operator Contract, and (ii) provide
written comments to RCTC, in the form requested by RCTC, no later than two Business Days
before RCTC is required to respond to the applicable submission or inspection under the contract
between RCTC and 91 Express Lanes Operator, or if such contract provides no applicable
response time, ten Business Days after RCTC makes the request.

Riverside County Transportation Commission Design-Build Contract
Express Lanes Connector Project 26 Draft Execution Copy: February 12, 2020

56800642.v38



Sensitive

SECTION 5
NOTICES TO PROCEED
51. NTP1
5.1.1. DB Contractor shall not proceed with the Work until directed by RCTC through

issuance of NTP1. DB Contractor acknowledges and agrees that:
(a) RCTC has no obligation to issue NTP1; and

(b) Unless and until NTP1 is issued, RCTC has no liability to DB Contractor
under this Contract.

5.1.2. Subject to Section 5.1.3, RCTC anticipates issuing NTP1 concurrently with the
execution and delivery of this Contract.

5.1.3. RCTC shall not issue NTP1 until the following requirements for the Work have
been satisfied:

(a) Satisfaction of all conditions to award in the ITP (including Section 6.1
of the ITP);

(b) DB Contractor has delivered to RCTC the NTP1 Performance Bond
and the NTP1 Payment Bond, each executed by the issuing Eligible Surety;

(c) DB Contractor has delivered to RCTC the Guaranty of DB Contractor’s
obligations in accordance with this Contract, executed by Guarantor in the form of Exhibit 15;

(d) DB Contractor has provided to RCTC the insurance policies,
certificates of insurance, riders to its existing insurance policies or other evidence reasonably
required by RCTC to confirm the existence of all the insurance coverages required for the NTP1
Work in accordance with Section 11; and

(e) DB Contractor has provided to RCTC any other documents, things or
assurances required by this Contract as a condition of NTP1.

5.1.4. Issuance of NTP1 authorizes DB Contractor to perform the NTP1 Work, so
long as DB Contractor obtains the applicable approvals and permits described in TP
Sections 1.1.3 and 9.4.3.

5.1.5. RCTC will pay DB Contractor for NTP1 Work prior to NTP2 in accordance with
Section 14.1.2(a), Section 14.2.1 and Exhibit 10-A (NTP1 Payment Schedule).

5.1.6. DB Contractor’s rights and remedies arising from a delay in issuance of NTP1
are in Section 19.11.

5.2. NTP2

5.2.1. DB Contractor acknowledges and agrees that unless and until NTP2 is issued,
RCTC has no liability to DB Contractor under this Contract, except with respect to the NTP1 Work
and any other work for which payment is authorized in accordance with Section 5.1.5, where
NTP1 has been issued.
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5.2.2. RCTC shall issue NTP2 within 10 Business Days of satisfaction of the following
conditions:

(a) DB Contractor has submitted to RCTC a draft of the full Baseline
Schedule;

(b) DB Contractor has submitted and RCTC has approved all Submittals,
including the Post Award Baseline Schedule, designated “Approved Prior to Issuance of NTP2”
in TP Section 1.1.3, Table 1-2;

(c) DB Contractor has submitted to RCTC a draft of the Utility Strip Map;

(d) DB Contractor has submitted to RCTC a draft of the As-Buiilt Verification
Map;

(e) DB Contractor has delivered to RCTC the NTP2 Performance Bond
and NTP2 Payment Bond;

(f) The Guaranty of DB Contractor’s obligations in accordance with this
Contract in the form of Exhibit 15 (Form of Guaranty) remains in full force and effect;

(9) RCTC has approved, in writing, any changes in Key Personnel, in
accordance with Section 9.5.1;

(h) DB Contractor has provided to RCTC the insurance policies,
certificates of insurance, riders to its existing insurance policies, or other evidence reasonably
required by RCTC to confirm the existence of all the insurance coverages required for the NTP2
Work in accordance with Section 11;

(i) DB Contractor has provided RCTC office space available for
occupancy at the Co-Located Office, in accordance with TP Section 2.2.1; and

1), DB Contractor has provided to RCTC any other documents or
assurances required by this Contract as a condition of NTP2.

5.2.3. Issuance of NTP2 authorizes DB Contractor to perform all other Work and
activities for the Project.

5.2.4. DB Contractor’s rights and remedies arising from a delay in issuance of NTP2
are provided in Sections 14.1.2 and 19.12.

5.2.5. RCTC will pay DB Contractor for NTP2 Work in accordance with Section 6.2.3.
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SECTION 6
TIME WITHIN WHICH PROJECT SHALL BE COMPLETED
PROJECT SCHEDULE AND PROGRESS

6.1. Time of Essence

6.1.1. DB Contractor acknowledges that achieving the Completion Milestones by the
relevant Completion Deadlines is of the essence of this Contract.

6.1.2. Except as otherwise specifically provided in Section 15 and Section 16, and
subject to any constraints on Work under this Contract (including applicable Governmental Rules),
DB Contractor shall:

(a) Perform the Work in accordance with this Contract so as to achieve
each Completion Milestone by the applicable Completion Deadline and in accordance with the
Project Schedule; and

(b) Provide such employees, materials, facilities and equipment, and work
such hours, extra shifts, overtime operations, Sundays, and holidays as necessary to achieve
each Completion Milestone by the applicable Completion Deadline.

6.2. Scheduling of Design, Construction and Payment
6.2.1. Project Schedule

(a) DB Contractor shall undertake and complete the NTP1 Work in
accordance with the Preliminary Baseline Schedule.

(b) DB Contractor shall undertake and complete the Work between NTP2
and the earlier of (i) 180 days after NTP2, and (ii) RCTC’s approval of the final Baseline Schedule
in accordance with the Post Award Baseline Schedule, which DB Contractor shall submitto RCTC
for review and approval within 14 days after issuance of NTP1.

(c) DB Contractor shall undertake and complete the remaining Work
(i.e., Work commencing after RCTC’s approval of the Baseline Schedule) in accordance with the
Baseline Schedule.

(i) DB Contractor shall submit to RCTC a draft of the Baseline
Schedule for review and comment within 60 days after issuance of NTP1.

(ii) DB Contractor shall submit to RCTC the proposed final Baseline
Schedule for RCTC review and approval no later than 60 days after NTP2. DB Contractor
acknowledges and agrees that: (1) if DB Contractor fails to obtain RCTC’s approval of the final
Baseline Schedule within 60 days after NTP2, RCTC may withhold up to 25% from each progress
payment until RCTC approves the Baseline Schedule; and (2) if DB Contractor fails to obtain
RCTC’s approval of the final Baseline Schedule within 180 days of NTP2, RCTC may withhold up
to 50% from each progress payment until RCTC approves the Baseline Schedule.

(d) The Parties shall use the then-applicable Project Schedule to plan and
monitor the progress of the Work, and as the basis to determine the amount of monthly progress
payments owing from RCTC to DB Contractor.
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(e) RCTC has no obligation to accept a Project Schedule that sets forth
Completion Deadlines that differ from the Preliminary Baseline Schedule, Post Award Baseline
Schedule, or previously-approved Baseline Schedule (as applicable), as those durations may be
extended pursuant to Section 16; provided, however, that, if RCTC accepts a Project Schedule
with Completion Deadlines forecasted earlier than the previously-approved Project, then the
difference between the forecasted early Completion Deadline and the specified Completion
Deadline shall be considered Float.

(f) If DB Contractor plans to achieve any Completion Milestone prior to the
scheduled Completion Deadline, RCTC shall not be responsible for any delays or compensation
related to delays, however caused, that affect DB Contractor’s planned early completion.

(9) RCTC’s acceptance of a Project Schedule shall not:

(i) Imply RCTC’s acceptance of any particular construction
methods, or relieve DB Contractor from its responsibility to provide sufficient materials, equipment
and labor to guarantee completion of the Project (or any portion thereof) in accordance with this
Contract;

(i) Attest to the validity of assumptions, activities, relationships,
sequences, resource allocations or any other aspect of the applicable Project Schedule;

(iii) Imply that DB Contractor is entitled to any Change Order
extending a Completion Deadline or adjusting the Contract Price; or

(iv) Modify this Contract.

(h) DB Contractor’s failure to include any element of Work required by the
Contract in the applicable Project Schedule shall not relieve DB Contractor’s responsibility to
perform that element of Work.

6.2.2. Float

(a) All Float contained in the Project Schedule, or generated after RCTC’s
approval of the Baseline Schedule, shall be a Project resource available to either Party or both
Parties, as needed, to absorb delays caused by any event and to achieve schedule milestones,
interim completion dates and/or Completion Deadlines.

(b) All Float shall be shown as such in the Project Schedule and on each
applicable schedule path. RCTC shall consider DB Contractor’s identification of (or failure to
identify) Float on the Project Schedule in determining whether to approve the Project Schedule.
Once identified, DB Contractor shall monitor, account for and maintain Float in accordance with
CPM.

6.2.3. Payment

Following issuance of NTP2, RCTC shall pay DB Contractor on the basis of DB
Contractor’s progress of the Work.

6.3. Conditions to Design Work Review and Payment

6.3.1. Except as set out in Sections 5.1.4 and 5.1.5, RCTC shall have no obligation
to commence its review of, or pay DB Contractor for, any Design Documents until RCTC
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(a) issues NTP2, and (b) receives and approves: (i) the Quality Management Plan (general
requirements and professional services); and (ii) the Submittal Schedule.

6.3.2. RCTC may reject without review or payment any Design Documents
DB Contractor submits to RCTC before all the conditions in Section 6.3.1 are satisfied. All time
periods available under this Contract for RCTC to review and, as applicable approve any Design
Document submitted before the date all such conditions are satisfied shall begin to run on that
date, and shall be subject to TP Section 3.2.2.7.

6.4. Conditions to Commencement of Construction
6.4.1. Construction Work Generally
(a) Except with the prior written approval of RCTC, which RCTC may
provide, DB Contractor shall not start construction of any portion of the Project (or recommence
construction following any suspension) unless:

(i) RCTC has delivered NTP2 to DB Contractor;

(i) RCTC and, as applicable, Department have approved the
Submittals in TP Section 1.1.3, Table 1-2, including the proposed final Baseline Schedule;

(iii) RCTC and Department have approved the Transportation
Management Plan in accordance with TP Section 18.3.1;

(iv) All requirements of the Construction Quality Management Plan,
which are a condition to commencement of construction, have been met;

(v) DB Contractor has obtained and delivered to RCTC in fully
executed, required form, all approvals from RCTC and any Governmental Approvals necessary
for construction of the applicable portion of the Project required by the Project Management Plan
and this Contract;

(vi) DB Contractor has complied with and performed all conditions
of Governmental Approvals which are a prerequisite to commencement of the applicable portion
of the Project;

(vi)  RCTC and Department have approved all Release for
Construction Packages and Construction Documents for the applicable portion of the Project;

(vii)  The Performance Bond and Payment Bond required under
Sections 10.1.1 and 10.1.2, respectively, have been obtained and such Bonds remain in full force
and effect;

(ix) All insurance policies required to be delivered to RCTC under
this Contract prior to commencement of construction have been received and approved by RCTC
and shall remain in full force and effect;

(x) The Guarantees, if any, required under Section 10.3 have been
obtained and delivered to RCTC and are in full force and effect;

(xi) All necessary rights of access acceptable to RCTC, in its good
faith discretion, for construction of the applicable portion of the Project have been obtained, and
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all previous owners or occupants of such portion of RCTC-Provided Property have been
relocated;

(xii)  All pre-construction environmental surveys and mitigation have
been completed as required by the Governmental Approvals or otherwise under this Contract for
the area(s) proposed for construction, and DB Contractor has performed all other survey work
and delivered all notices required by this Contract to be delivered prior to commencement of
construction on such portion of the Project;

(xiii)  All representations and warranties of DB Contractor in
Section 2.1 remain true and correct in all material respects;

(xiv) There exists no uncured Event of Default for which DB
Contractor has received Notice from RCTC; and

(xv) DB Contractor has provided to RCTC at least ten Business
Days’ advance Notice of the date DB Contractor determines it will satisfy the conditions in this
Section 6.4.1.

(b) As used in this Section 6.4.1, the term “construction” specifically
excludes potholing and geotechnical investigations incidental to design Work, mobilization, Site
security and establishment of work yard(s) and storage sites.

6.4.2. As-Built Verification Map

DB Contractor shall submit to RCTC the final As-Built Verification Map for review and
approval within 180 days after NTP1 (“As-Built Verification Map Deadline”).

6.4.3. DB Utility Work

(a) DB Contractor shall submit to RCTC the final Utility Strip Map for review
and approval within 180 days after NTP1 (“Utility Strip Map Deadline”).

(b) DB Contractor shall not commence or permit commencement of
construction of any Relocation or Incidental Utility Work until:

(i) RCTC issues NTP2;
(i) RCTC approves the final Utility Strip Map; and

(iii) All the conditions in Section 6.4.1 that are applicable to the
Relocation or Incidental Utility Work (reading such provisions as if they referred to the applicable
Relocation or Incidental Utility Work) have been satisfied.

(c) With respect to Relocations only, DB Contractor shall not commence
or permit commencement of construction of any Relocation until:

(i) Except as otherwise provided in Section 8.6.5, the Relocation
is contemplated by an executed Utility Agreement;

(i) The review and comment process has been completed or
RCTC’s approval has been obtained, as applicable, for the Utility Plans covering the Relocation;
and
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(iii) Any other required approvals have been obtained for the Utility
Plans covering the Relocation.

6.5. Recovery Schedule

6.5.1. If at any time, the Work on any Critical Path or near critical item is delayed for
a period that exceeds the lesser of (a) 30 days in the aggregate, and (b) that number of days in
the aggregate equal to 5% of the days remaining until a Completion Deadline (including delays
for which DB Contractor is entitled to submit a Claim for a time extension subject to complying
with Section 16), then DB Contractor shall prepare and submit to RCTC for review and approval
a Recovery Schedule within ten Business Days after DB Contractor first becomes aware of such
delay or otherwise at the request of RCTC.

6.5.2. Within ten Business Days after receipt of a Recovery Schedule, RCTC shall
notify DB Contractor whether the Recovery Schedule is approved or rejected. Within five
Business Days after RCTC’s rejection of a Recovery Schedule, DB Contractor shall resubmit a
revised Recovery Schedule incorporating RCTC’s comments.

6.5.3. Within five Business Days after RCTC’s approval of a Recovery Schedule, DB
Contractor shall incorporate and fully include such Recovery Schedule into the Project Schedule,
and perform the Work so as to achieve the Recovery Schedule.

6.5.4. If DB Contractor fails to provide RCTC with an acceptable Recovery Schedule,
and the reason for the Recovery Schedule being required does not relate to an event for which
DB Contractor is entitled to submit a Claim for a time extension subject to complying with Section
16, within 30 days after DB Contractor’s receipt of Notice to do so, RCTC may withhold up to 10%
from each progress payment owing to DB Contractor thereafter until DB Contractor prepares and
RCTC reviews and approves the Recovery Schedule. Any failure or delay in DB Contractor’s
submittal or RCTC’s approval of a Recovery Schedule shall not result in any compensation, time
extension or otherwise entitle DB Contractor to any Claim under this Contract.

6.5.5. The requirement to submit a Recovery Schedule shall not preclude the need
for, or delay the submittal of, regular monthly updates of the Project Schedule during the period
when a Recovery Schedule is being prepared and submitted by DB Contractor and reviewed and
approved by RCTC.

Riverside County Transportation Commission Design-Build Contract
Express Lanes Connector Project 33 Draft Execution Copy: February 12, 2020

56800642.v38



Sensitive

SECTION 7
CONTROL OF WORK

7.1. Control of Work

DB Contractor shall be solely responsible for and have control over the construction means and
methods, techniques, sequences, procedures, and Site safety.

7.2. Safety
7.21. DB Contractor shall:

(a) Take all reasonable precautions and be solely responsible for the
safety of, and provide protection to prevent damage, injury, or loss to, all Persons on the Site or
who would reasonably be expected to be affected by the Work, including Persons performing
Work, employees of RCTC and its consultants, employees of Department and FHWA, visitors to
the Site and members of the public who may be affected by the Work;

(b) Comply with all safety requirements of this Contract, the RCTC-
approved Health and Safety Plan, and all such requirements under applicable Governmental
Rules and Government Approvals (as applicable); and

(c) Undertake the Work in a manner that will minimize the effect on
surrounding property and the public to the maximum extent practicable.

7.2.2, If, in the sole discretion of RCTC, PCM or Department, any conditions or
activities may present an imminent danger that could result in serious injury, death, material
property damage or material loss of revenues, RCTC may direct DB Contractor to stop the
affected portion of the Work immediately and not to recommence the Work until the practices or
conditions are corrected to the satisfaction of RCTC, PCM and Department.

7.2.3. If the Work or any portion of it is suspended by RCTC, PCM, Department or
any other Governmental Entity because of an unsafe condition, such suspension shall be treated
in accordance with Section 18.2.1(a).

7.3. Oversight, Inspection and Testing

7.3.1. DB Contractor shall perform the inspection, sampling, testing, Quality Control
and Quality Validation necessary to comply with this Contract.

7.3.2. DB Contractor shall at all times permit RCTC, Department, PCM, FHWA and
their authorized representatives safe, free and unrestricted access to the Work and the Site to the
extent necessary or advisable (as determined by each of such entities) to: (i) comply with FHWA
or other applicable federal agency requirements; (ii) carry out Department’s inspection and other
rights under the Department Cooperative Agreement and California Streets and Highways Code
section 91.2; and (iii) verify DB Contractor's compliance with this Contract and Project
Management Plan.

7.3.3. RCTC shall perform activities under this Section 7.3 in compliance with DB
Contractor’s reasonable safety procedures and in a manner intended to minimize interference
with the Project.
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7.3.4. If this Contract or any Governmental Rule requires any portion of the Project
or the Site to be inspected, tested or approved by RCTC or Department, DB Contractor shall give
RCTC timely Notice of its readiness to continue the Work, pending satisfaction of any such
inspection, test or approval, so RCTC and, if applicable, Department may observe or make such
inspection, testing or approval. DB Contractor shall not proceed with any such inspection, test or
approval until RCTC or Department, as applicable, have observed or made such inspection, test
or approval or provided Notice waiving their respective rights to inspect, test or approve.

7.3.5. DB Contractor shall provide to RCTC all test results and reports one Business
Day after DB Contractor receives them. Where the inspection, test or approval does not meet the
requirements of this Contract or Governmental Rules, DB Contractor shall provide further Notice
to RCTC of such fact and re-perform the inspection, test or approval in accordance with this
Contract as if it were the original inspection, test or approval.

7.3.6. When any Utility Owner is to accept or pay for a portion of the cost of the Work,
its respective representatives have the right to oversee, inspect and test such Work.

7.3.7. DB Contractor shall cause its representatives to be available at all reasonable
times for consultation with RCTC and Department.

7.3.8. Without limiting the foregoing, DB Contractor shall afford RCTC, PCM,
Department, FHWA, and their respective authorized representatives: (a) safe and unrestricted
access to the Project at all times, (b) safe access during normal business hours to DB Contractor’s
Project offices and operations buildings and (c) unrestricted access to data related to the Project,
subject to Section 26.7. Without limiting the foregoing, DB Contractor shall deliver to RCTC upon
request accurate and complete books, records, data and information regarding the Project and
the Relocation Work, in the format required by the Technical Provisions.

7.3.9. Nothing in this Contract shall preclude, and DB Contractor shall not interfere
with, any review or oversight of Submittals or of Work that FHWA or any other applicable federal
agency may desire to conduct.

7.3.10. DB Contractor shall bear all of its costs of such inspections, tests or approvals
unless otherwise provided in this Contract.

7.4. Obligation to Uncover Finished Work

7.4.1. Before covering any part of the Work, DB Contractor shall provide Notice to
RCTC and Department, and offer RCTC, Department, PCM and any other Persons designated
by RCTC a full and adequate opportunity to inspect and test such part of the Work before it is
covered.

7.4.2, At all times before Final Acceptance, DB Contractor shall remove or uncover
such portions of the finished or covered construction Work as directed by RCTC or Department
for inspection and/or testing by RCTC, Department, PCM and any other Persons designated by
RCTC.

7.4.3. If, after inspection and/or testing under Section 7.3.2 or 7.3.3, the Work
exposed or examined is found to not be in accordance with this Contract:

(a) DB Contractor shall rebuild, repair or replace the Work to the standard
required by this Contract; and
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(b) Recovery of any delay to any Critical Path occasioned by such
examination shall be at DB Contractor's cost and DB Contractor is not entitled to any Claim in
connection with the inspection and/or testing.

7.4.4. If DB Contractor fails to provide Notice in accordance with Section 7.4.1 to
allow RCTC, Department, PCM and any other Persons designated by RCTC a full and adequate
opportunity to inspect and test any Work done or materials used may be ordered uncovered,
removed, repaired, restored or replaced by RCTC at DB Contractor's cost and without an
entittement to a Claim, even if the Work proves to be in compliance with the Contract after
uncovering.

7.4.5. Progress Meetings

DB Contractor shall arrange and conduct regular meetings with RCTC, and other Persons
as provided in TP Section 2.5.4 and otherwise designated by RCTC, at least weekly during the
course of the Work. In addition, RCTC and DB Contractor, through their respective
Representatives, shall meet from time to time at the other Party’s request to discuss and resolve
matters relating to the Work or Project. DB Contractor shall schedule all meetings with RCTC at
a date, time, and place reasonably convenient to both Parties and, except in the case of urgency,
shall provide RCTC with Notice and a meeting agenda at least three Business Days in advance
of each meeting.

7.4.6. Nonconformances and Correction of Work

(a) At any time prior to Project Completion and within a reasonable period
after RCTC has Actual Knowledge of any Nonconformance, RCTC may give DB Contractor
Notice of any Nonconformance.

(b) If RCTC fails to provide Notice in accordance with Section 7.4.6(a),
such failure shall not constitute a waiver of RCTC’s rights. DB Contractor shall not, however, be
responsible for any increase in Cost directly and solely resulting from RCTC’s failure to provide
timely Notice of the Nonconformance, unless DB Contractor had Actual Knowledge of, or should
have been aware of, in the exercise of reasonable diligence or in the performance of its obligations
under this Contract, such Nonconformance.

(c) If DB Contractor has Actual Knowledge of any Nonconformance or has
received Notice from RCTC under Section 7.4.6(a), DB Contractor shall:

(i) Promptly, and within five Business Days, provide Notice to
RCTC of such Nonconformance;

(i) Subject to Section 7.4.6(c)(iii), remedy such Nonconformance
and any damage to the TSP Work, ELP Work or property of third parties to the extent caused by
such Nonconformance within ten Business Days of having Actual Knowledge;

(iii) If DB Contractor considers it is not possible to remedy the
Nonconformance within ten Business Days of having Actual Knowledge or receipt of Notice: (1)
commence efforts to remedy such Nonconformance within ten Business Days of having Actual
Knowledge or receipt of Notice; (2) submit a written plan to RCTC for approval, in its good faith
discretion, identifying DB Contractor’s process for remedying the Nonconformance and the
proposed timeframe for remedying the Nonconformance within ten Business Days of having
Actual Knowledge or receipt of Notice; and (3) if such plan is approved by RCTC, remedy the
Nonconformance within the time period for remedy approved in such plan;
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(iv) Take all action necessary to prevent similar Nonconformances
from occurring in the future; and

(v) Perform such tests as RCTC may require to remedy a
Nonconformance.

(d) If DB Contractor has received Notice from RCTC under
Section 7.4.6(a), failure of DB Contractor to provide timely Notice to RCTC in accordance with
Section 7.4.6(c)(i) shall be treated as DB Contractor's acknowledgement that the
Nonconformance exists and shall preclude DB Contractor from disputing the existence of such
Nonconformance.

7.4.7. Failure to Remedy Nonconformances

(@) RCTC may remedy any Nonconformance, and may deduct the Cost of
doing so (plus an administrative charge equal to 10% of the Cost) from moneys due to DB
Contractor or may obtain reimbursement from DB Contractor for that Cost (plus an administrative
charge equal to 10% of the Cost), if DB Contractor fails to comply with its obligations under
Section 7.4.6(c)(ii) or 7.4.6(c)(iii) (as applicable).

(b) RCTC’s right to remedy Nonconformances shall be in addition to all
other rights and remedies provided under this Contract or by applicable Governmental Rules, and
shall not relieve DB Contractor of any of its responsibilities under this Contract.

7.4.8. Agreement to Accept Nonconformances

(a) If RCTC agrees (subject to Department’s prior written consent) to
accept any Nonconformance without requiring it to be fully remedied, RCTC shall be entitled to
reimbursement of an amount equal to the greater of: (i) the amount deemed appropriate by RCTC
and Department to provide compensation for future revenue impacts and maintenance and/or
other Costs relating to the Nonconformance; or (ii) 100% of DB Contractor's cost savings
associated with its failure to perform the Work in accordance with Contract requirements.

(b) Without limiting Section 14.3.2, such reimbursement shall be payable
to RCTC within ten Business Days after DB Contractor’s receipt of an invoice from RCTC
identifying the amounts owing.

(c) DB Contractor acknowledges and agrees that RCTC and Department
shall each have sole discretion regarding acceptance or rejection of Nonconformances and the
amount payable in connection with such Work; provided, however, that the foregoing does not
preclude DB Contractor from disputing whether or not a Nonconformance has occurred.
Payment, reimbursement or deduction of the amounts owing to RCTC under this Section 7.4.8
shall be a condition precedent to the acceptance of the applicable Nonconformances.
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SECTION 8
ACCESS TO SITE; UTILITIES;
ENVIRONMENTAL MITIGATION; HAZARDOUS MATERIALS:; APPROVALS:;
COOPERATION WITH LOCAL AGENCIES

8.1. Access to Site

8.1.1. Planned ROW Limits

In the event of any changes in ROW requirements in connection with any RCTC-Directed
Change or Necessary Basic Configuration Change, the Planned ROW Limits shall be deemed
modified to incorporate the change.

8.1.2. Access to RCTC-Provided Property

(a) Subject to Section 8.1.2(b), RCTC shall:

(i) Provide access to each RCTC-Provided Property parcel on or
before the latest date construction is scheduled to start on such parcel in the Project Schedule;

(i) In the case of TCEs included in RCTC-Provided Property,
provide DB Contractor access to each TCE for the applicable time specified in TP Attachment 9-
1. If DB Contractor requires use of any TCE beyond such specified time, then TP Section 9.4.4
shall apply; and

(iii) In the case of Utility Easements (if any) RCTC is required to
provide under any Ultility Agreement, provide DB Contractor access to such Utility Easement(s)
by the time(s) specified in the applicable Utility Agreement.

(b) RCTC is not required to provide access to, and construction shall not
be scheduled to commence on, RCTC-Provided Property earlier than the applicable date in TP
Section 9.4 and TP Attachment 9-1.

(c) DB Contractor shall obtain and maintain encroachment permits and
other permits and rights of entry to gain access to areas of RCTC-Provided Property within the
jurisdictions of Local Agencies (excluding Department) and BNSF.

(d) RCTC shall obtain encroachment permits to gain access to areas of
RCTC-Provided Property within the jurisdiction of Department, and DB Contractor shall obtain
and maintain any corresponding encroachment permit riders or rights of entry required to perform
the Work.

(e) DB Contractor shall pay all permit fees and comply with all permit
requirements in connection with RCTC-Provided Property, including obtaining necessary
approvals of plans and specifications.

(f) The Department Cooperative Agreement provides certain terms and
conditions relating to the encroachment permit process applicable to Existing Department ROW.
DB Contractor shall remain informed of and comply with any access restrictions in any documents
granting access to any Project ROW (including the Department Cooperative Agreement).

(9) Access to the ELP Project Site is subject to Section 25.1 and TP
Section 9.4 and access to the Pavement Contractor ROW is subject to Section 25.2.
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(h) RCTC shall provide Notice to DB Contractor within ten Business Days
after it becomes apparent to RCTC that RCTC will not be able to obtain any particular parcel(s)
included in the RCTC-Provided Property, and shall provide a Directive Letter or Change Order
requiring DB Contractor to take action as necessary to accommodate the change.

(i) Concurrently with preparation and review of the Baseline Schedule,
DB Contractor and RCTC shall: (i) discuss ROW access requirements associated with the
scheduled activities; (ii) identify and agree which parcels are on a Critical Path; and (iii) agree
latest dates, to be included in the Baseline Schedule, for scheduled activities associated with
provision of access as specified in TP Section 9 (including TP Section 9.4 and TP Attachment 9-
1). The Baseline Schedule shall provide commercially reasonable workarounds, re-sequencing,
and redeployments to progress the Project based on the scheduled access date for each parcel,
and minimize dependence on the acquisition process.

1), Within ten Business Days after RCTC determines that it will be unable
to provide access to a particular parcel or parcels of RCTC-Provided Property by the date set out
in TP Attachment 9-1, RCTC shall provide Notice to DB Contractor regarding the revised
projected date for delivery of access. DB Contractor shall fully cooperate with RCTC to work
around, re-sequence, and redeploy around such parcel until access can be provided, including
rescheduling Work so as to avoid any delay to the overall Project.

(k) Without limiting the requirements of Section 15 or Section 16, within ten
Business Days after DB Contractor is advised of a projected delay, DB Contractor shall provide
RCTC with Notice (i) specifying the Project Schedule activity number, late finish date, and current
total Float associated with the parcel in question, and (ii) advising RCTC of any potential impacts
to a Critical Path and potential costs that may be incurred as the result of a delay.

(1 Various agreements that RCTC has entered into, or will enter into, with
respect to the I-15 Express Lanes and the SR-91 Express Lanes provide, or will provide, that the
TSP and the SR 91 Express Lanes operator shall have access to the Project ROW for purposes
of sporadic operations and maintenance activities. DB Contractor shall remain informed of and
comply with any documents granting the TSP and the 91 Express Lanes operator the right to
access the Project ROW, subject to DB Contractor’s right to additional time for completion and
compensation in case of a Compensable Event resulting from such access to the Planned ROW
Limits taken by the TSP or SR 91 Express Lanes operator.

8.1.3. Additional Properties

(a) In addition to provision of access to the RCTC-Provided Property,
RCTC will provide access to certain other parcels provided DB Contractor provides Notice and
can demonstrate to RCTC’s reasonable satisfaction (after consultation with Department), that:
(i) the property is required for permanent improvements for the Project or for Relocations being
constructed by the Utility Owners; and (ii) acquisition of the property is otherwise consistent with
applicable Governmental Rules and Governmental Approvals; and (iii) DB Contractor has
complied with TP Section 9.4.2 (“Additional Properties”). RCTC has no obligation to acquire
temporary interests in property (other than those included in the RCTC-Provided Property), but
may agree to do so following receipt of request from DB Contractor.

(b) The process for acquisitions of Additional Properties by RCTC is set
outin TP Section 9.4.
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(c) The process for scheduling provision of access in Section 8.1.2 shall
apply to Additional Properties as if the Additional Properties were RCTC-Provided Properties,
except that (i) RCTC shall provide DB Contractor with Notice of the minimum time necessary for
provision of access upon its approval of the acquisition, and (ii) delay in acquisition is not
considered an RCTC-Caused Delay except to the extent that the delay was directly attributable
to negligent actions affirmatively taken by RCTC.

(d) Except as set out in Section 8.1.3(f), DB Contractor shall pay directly
all Costs in connection with acquiring Additional Properties, including:

(i) The cost of acquisition services and document preparation;

(i) The cost of condemnation proceedings required by RCTC and
Department, including private attorneys’ fees and expert witness fees, and all fees and expenses
for exhibits, transcripts, photos and other documents and materials production;

(iii) The purchase prices, court awards or judgments in connection
with the acquisition of all Additional Properties (to be paid by DB Contractor at the time of closing
or final award, as applicable);

(iv)  The cost of permitting;
(v) Closing costs associated with parcel purchases;
(vi) Relocation assistance payments and costs;

(vii)  The cost for separate property survey(s) in addition to the
Planned ROW Limits survey(s); and

(viii)  The cost of all claims for good will, severance damages or
inverse condemnation in connection with the acquisition of the Additional Properties.

(e) All Costs described in Section 8.1.3(d) shall be determined in
accordance with the California Relocation Assistance Law (Government Code section 7260 et
seq.), the Uniform Act, and RCTC and Department policies. If RCTC incurs any such Costs on
DB Contractor’s behalf, RCTC may submit invoices for such Costs to DB Contractor, in which
case DB Contractor shall pay the invoices prior to delinquency. If RCTC pays any such Costs on
DB Contractor’s behalf, and without limiting Section 14.3.2, DB Contractor shall reimburse RCTC
within ten Business Days of RCTC’s submittal to DB Contractor of an invoice for such RCTC
Costs.

() Notwithstanding the foregoing: (i) for additional real property
associated with a VECP, the costs of obtaining the additional real property shall be considered in
determining the Contract Price adjustment under Section 17; (ii) DB Contractor is not responsible
for costs of acquisition for any Utility Easement unless required because of a change to the Project
design proposed by DB Contractor; and (iii) DB Contractor is not responsible for costs of or delays
resulting from acquisition of additional real property required in connection with any RCTC-
Directed Change or Necessary Basic Configuration Change. Any cost savings resulting from the
acquisition of Additional Properties (including by avoiding use of retaining walls or other
engineering modifications) shall be subject to the “value engineering” provisions in Section 17.

(9) Except as set out in Section 8.1.3(f), in the event that the acquisition of
Additional Properties necessitates any Governmental Approvals, DB Contractor shall: (i) be solely
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responsible for the cost and schedule impact of any related review, analysis, assessment,
approvals, permits and findings; (ii) be solely responsible for the risk that any Governmental
Approvals are not (1) granted, issued, approved or obtained or (2) timely granted, issued,
approved or obtained; and (iii) not be entitled to any increase in the Contract Price or extension
of the Completion Deadlines as a result of any delay, inability or cost associated with the
Governmental Approvals related to such Additional Properties.

(h) Except as expressly provided otherwise in this Contract, DB Contractor
is not entitled to any increase in the Contract Price or any extension of a Completion Deadline
pursuant to Section 16 or otherwise entitled to make a Claim as a result of (i) Site conditions
associated with any Additional Properties (including those relating to Hazardous Materials,
Differing Site Conditions or Utilities); (ii) any delay, liability or cost associated with the acquisition
of any Additional Properties, including Additional Properties required to implement any ATCs.

(i) DB Contractor shall support any requests for acquisition of Additional
Properties with such information as may be reasonably required by RCTC, including all
information required by TP Section 9.4.2. In all cases, RCTC’s obligation to provide such access
is subject to the following conditions: (i) if requested by RCTC, DB Contractor’s providing an
analysis regarding alternative courses of action; (ii)) RCTC’s agreement (after consultation with
Department) that the property acquisition is in the best interest of the Project; (iii) DB Contractor’s
providing such evidence as RCTC may require to enable issuance of a determination of necessity;
and (iv) if required, issuance of a determination of necessity by RCTC’s Commission.

8.1.4. Acquisition of Temporary Interests by DB Contractor

(a) DB Contractor shall acquire all temporary interests in property (if any)
that DB Contractor determines are necessary, desirable, or advisable to complete the Project,
other than temporary interests included in RCTC-Provided Property. Temporary interests may
include construction easements or rights to use property for borrow pits and storage, as well as
any property needed for any temporary utility facilities being constructed by DB Contractor. DB
Contractor shall pay the purchase price for all such property interests directly.

(b) If the property is within the limits of the RCTC-Provided Property or is
intended to be used for permanent improvements, or if DB Contractor intends to request that
RCTC acquire such property, DB Contractor shall not negotiate with the property owner(s), except
in compliance with the California Relocation Assistance Law (Cal. Gov. Code section 7260 et
seq.), the Uniform Act, and 23 CFR Part 710.

(c) Additional requirements regarding early access to properties subject to
temporary rights or interests are provided in TP Section 9.

(d) RCTC has no obligations or responsibilities with respect to the
acquisition, maintenance, or disposition of such temporary rights or interests or the condition of
such rights or interests, and is not obligated to use its powers of eminent domain in connection
therewith.

(e) DB Contractor shall comply with all applicable Governmental Approvals
and Governmental Rules in acquiring and maintaining or disposing of any such property rights or
interests. DB Contractor shall cause the documentation of any such property interest to contain
the grantor’s express acknowledgment that RCTC has no liability or obligations with respect
thereto.
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(f) If a temporary interest in property is sought by DB Contractor for any
property that is owned or otherwise possessed or occupied by a Person with whom RCTC has
acquired or is acquiring RCTC-Provided Property or if DB Contractor requires use of any TCE
beyond the applicable time specified in TP Attachment 9-1:

(i) DB Contractor shall not attempt to secure such Temporary
Interest;

(i) RCTC shall, if such acquisition is, in RCTC’s determination,
consistent with Governmental Rules and Governmental Approvals, reasonably attempt to secure
access through the applicable property owner;

(iii) RCTC makes no representations or guaranty that RCTC shall
be able to secure such interests or access; and

(iv) DB Contractor shall be solely responsible for the cost and
schedule impact of any acquisition, including any inability to acquire such interests.

8.1.5. Avoidance of Additional Permanent Acquisitions

DB Contractor shall use its best efforts to avoid additional permanent acquisitions. To the
extent reasonably possible, DB Contractor shall use retaining walls or make other engineering
adjustments as an alternative to acquiring Additional Properties.

8.1.6. Conveyance Documents

DB Contractor shall prepare all documents necessary to evidence any easements or
conveyance of other real property interests relating to the Project to be granted by RCTC to Utility
Owners and other Persons; except that RCTC shall prepare legal descriptions and grant
documentation for any transfers of real property and/or interests therein by RCTC to Department.

8.1.7. Access to BNSF Property

(a) RCTC has delivered to DB Contractor the final BNSF Construction &
Maintenance Agreement(s) to be entered into by and among BNSF, RCTC and Department.

(b) Upon execution thereof, RCTC shall deliver to DB Contractor the final
BNSF Construction & Maintenance Agreement(s) to be entered into by and among BNSF, RCTC
and Department.

(c) DB Contractor shall comply with the requirements that apply to the
Work in the final BNSF Construction & Maintenance Agreement(s). Such requirements include
DB Contractor’s obligation to (i) enter into the “Agreement Between BNSF Railway Company and
the Contractor” (which shall be attached to the BNSF Construction & Maintenance Agreement(s)
as Exhibit C-1), and (ii) comply with the “Contractor Requirements,” including requirements
regarding scheduling and use of BNSF flagging services, which shall be attached to said
agreement as Exhibit C. A sample copy of the Contractor Requirements is provided in TP
Attachment 8-1 (Railroad Agreement Term Sheet). DB Contractor shall use the provisions and
information in TP Attachment 8-1 relevant to the Work as a basis to plan the related Work prior to
execution of the final BNSF Construction and Maintenance Agreement(s).

Riverside County Transportation Commission Design-Build Contract
Express Lanes Connector Project 42 Draft Execution Copy: February 12, 2020

56800642.v38



Sensitive

(d) DB Contractor shall be liable for and pay to RCTC $3,200.00 per
consecutive 12 hour period or part thereof for BNSF flagging services during the periods and
subject to the conditions identified in TP Section 8.4.2 (“Flagging Charges”).

(e) DB Contractor shall provide Notice to RCTC requesting BNSF flagging
services at least 30 days before the date and time flagging services are required. For costs in
connection with BNSF flaggers required at all other times beyond the periods specified in Section
8.1.7(c) or where so specified in the BNSF Construction & Maintenance Agreement,
DB Contractor shall pay, at RCTC’s option, BNSF or RCTC, for BNSF’s expenses relating to Work
under this Contract that the BNSF Construction & Maintenance Agreements state are payable by
RCTC, within the time specified in the BNSF Construction & Maintenance Agreements.

() If BNSF flagging services are scheduled and DB Contractor wishes to
reschedule or cancel the services, then DB Contractor shall provide applicable Notice to RCTC
atleast 72 hours in advance of the originally scheduled date and time or shall otherwise be subject
to Liquidated Damages under Section 21.4.

(9) Notwithstanding anything to the contrary contained in the BNSF
Construction & Maintenance Agreement(s), DB Contractor shall maintain the structures described
in the BNSF Construction & Maintenance Agreements until it is relieved of maintenance liability
in accordance with Section 12.2.

(h) If DB Contractor considers that there are changes in the BNSF
Construction & Maintenance Agreement(s) that would constitute an Eligible Change, DB
Contractor shall provide a DB Contractor Change Request pursuant to Section 16 within 30 days
of receipt of RCTC'’s final agreement(s). DB Contractor shall assist and fully cooperate with RCTC
in obtaining and amending the BNSF Construction & Maintenance Agreement(s), including
providing complete Permit Submittal Packages and other information requested by RCTC and
participating in meetings regarding such agreement(s) and related approvals.

(i) DB Contractor shall enter into any agreements with Governmental
Entities or others, and obtain and maintain any Governmental Approvals from such Governmental
Entities or others that are necessary to comply with the requirements of TP Section 8 or that
otherwise apply to the Work, except for those items expressly described in this Section 8.1.7 or
Section 8.11 as being the responsibility of RCTC.

8.1.8. Available Properties for Temporary Work

(a) In addition to providing access to the RCTC-Provided Property, RCTC
will provide access to Available Properties subject to the terms of this Section 8.1.8 for the
performance of temporary Work (e.g., office trailers).

(b) Subject to Sections 8.1.8(c) and (d), DB Contractor shall provide Notice
to RCTC prior to NTP2 as to (i) which Available Properties DB Contractor requires RCTC to
provide access to for the performance of temporary Work (“DB Contractor Available
Properties”); (ii) the duration of access for such DB Contractor Available Properties, which may
not commence prior to February 1, 2021 or extend beyond one year following Substantial
Completion; and (iii) the proposed usage for such access to DB Contractor Available Properties.

(c) RCTC shall provide access to DB Contractor Available Properties on
or before the latest date temporary Work is scheduled to start on such parcel in the Project
Schedule; provided such date is no earlier than February 1, 2021. RCTC is not obligated to
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provide access to Available Properties that are not specified in DB Contractor’'s Notice under
Section 8.1.8(b).

(d) DB Contractor shall comply with all obligations with respect to
encroachment permits, as set out in the License Agreement with respect to each of the DB
Contractor Available Properties.

(e) DB Contractor shall enter into a License Agreement with RCTC with
respect to each of the DB Contractor Available Properties prior to being granted access to such
property.

(f) DB Contractor shall comply with TP Section 9.4.2, as if DB Contractor
Available Properties were Additional Properties.

(9) DB Contractor shall obtain all Government Approvals, pay all
Government Approvals fees and comply with all Government Approvals requirements in
connection with DB Contractor Available Properties, including obtaining necessary approvals of
plans and specifications.

(h) DB Contractor shall pay directly all Costs in connection with access to
and use of DB Contractor Available Properties.

(i) Subject to Section 8.1.8(j), notwithstanding any contrary provision of
this Contract, DB Contractor is not entitled to any increase in the Contract Price or any extension
of a Completion Deadline pursuant to Section 16 or otherwise entitled to make a Claim as a result
of (i) Site conditions associated with any DB Contractor Available Properties (including those
relating to Hazardous Materials, Differing Site Conditions or Utilities); (ii) any delay, liability or cost
associated with the acquisition of any DB Contractor Available Properties.

1), DB Contractor shall not be responsible for the cost of the removal,
disposal and/or remediation of Known or Suspected Hazardous Materials on DB Contractor
Available Properties.

(k) DB Contractor, at its own cost and risk, shall be solely liable and
responsible for Hazardous Materials Management of any Hazardous Materials that any DB-
Related Entity brings on to or uses at or near DB Contractor Available Properties.

8.2. Access to Temescal Wash

DB Contractor shall not access the Temescal Wash and surrounding areas shown in TP
Attachment 1-1 until DB Contractor:

(a) Provides to RCTC, and receives RCTC’s approval of, the Permit
Submittal Packages for the Major Approvals described in TP Section 6.3.5.1;

(b) Provides other information to RCTC, and participates in meetings as
requested by RCTC, in order for DB Contractor to obtain in RCTC’s name the Major Approvals
described in TP Section 6.3.5.1; and

(c) Obtains the Major Approvals described in TP Section 6.3.5.1, and any
other Governmental Approvals from Governmental Entities and/or other third parties, including
the City of Corona encroachment permit and Riverside County Flood Control District permit,
necessary for DB Contractor to comply with the requirements of TP Section 6, or that otherwise
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apply to the Work to be performed in the Temescal Wash and surrounding areas shown in TP
Attachment 1-1.

8.3.  Utility Relocations
8.3.1. Scope of DB Utility Work

(a) Sections 8.3 through 8.7 describe DB Contractor’s responsibilities with
respect to DB Utility Work, and how the risks associated with DB Utility Work are allocated
between RCTC and DB Contractor. TP Section 7 further describes the scope of Work with respect
to DB Utility Work.

(b) DB Contractor shall perform (and the scope of the DB Utility Work
includes) all Relocations and Incidental Utility Work necessary to complete the Project, except
Relocations under Section 8.3.3, and any other efforts expressly identified as “work by others” in
the Utility Information or that this Section 8 or TP Section 7 specifically identifies as the
responsibility of Utility Owners or RCTC, or otherwise specifically excludes from the DB Utility
Work.

(c) The DB Utility Work includes all Work associated with Relocation of
Utilities and Incidental Utility Work, including:

(i) The Work described in Sections 8.3 through 8.7 and TP Section

I~

(i) Any Betterments added to the scope of the DB Utility Work
pursuant to Section 8.5.1;

(iii) Any Work to be performed by DB Contractor pursuant to
Section 8.1 with regard to acquisition of Utility Easements; and

(iv)  Any efforts expressly identified as “work by others” (including
Utility Owners and RCTC) in the Utility Maps or Utility Agreements that this Section 8 or TP
Section 7 expressly identifies as the responsibility of DB Contractor.

(d) Reserved.
(e) The DB Utility Work does not include:

(i) Drafting or negotiating Utility Agreements with Utility Owners
(except that DB Contractor shall fully cooperate and provide assistance to RCTC with preparing
and finalizing Utility Agreements and preparing and issuing any Notices to Owner, as specified in
TP Section 7);

(i) Except as set out in Section 8.3.1(c)(iv), any efforts expressly
identified as "work by others" (including Utility Owners and RCTC) in the Utility Maps or Utility
Agreements;

(iii) Billing for and collecting payments due from Utility Owners
(except that DB Contractor shall fully cooperate with RCTC, assist in the preparation of estimates
and invoices, and provide supporting documentation, as specified in Section 14.2.2 and in TP
Section 7);
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(iv) Reimbursing Utility Owners for costs they incur in connection
with Relocations (except that this foregoing exclusion shall not limit DB Contractor’s obligations
to reimburse RCTC for certain payments to Utility Owners, to indemnify, defend and hold
harmless RCTC and/or Utility Owners with respect to certain matters, and to repair damage to
Utilities caused by any DB-Related Entity, all as specified in this Contract);

(v) Obtaining access to or rights or interests in property for the
benefit of Utility Owners (except that DB Contractor shall perform any duties and bear any costs
that are DB Contractor’s responsibility pursuant to Section 8.1 and/or TP Section 9, and DB
Contractor shall at all times accommodate work by, and cooperate with, Utility Owners in
performing each party’s obligations and exercising each party’s rights under the applicable Utility
Agreements); and

(vi) Relocations under Section 8.3.3.

) Relocations may be necessary upon discovery of the following
conditions: (i) a physical conflict exists between the Project and a Utility (including their respective
construction, operation, maintenance, or use); and/or (ii) a conflict exists between the Project, as
designed, and a Utility based on the applicable Utility Standards, Governmental Approvals, and/or
Governmental Rules (even though there is no physical conflict). The limits of Relocation of
existing Utilities extend as far as necessary to accommodate or permit construction of the Project
in accordance with the foregoing, whether inside or outside the Planned ROW Limits. DB
Contractor shall ensure that all Relocations are compatible, interface properly, and do not conflict
with the Project.

(9) Certain Utilities being Relocated are also being modified to provide
service to the Project (i.e., they are “New Utilities”). This Section 8.3 and all other provisions of
this Contract pertaining to Relocations apply to such New Utilities. Any New Utilities that do not
also involve Relocation Work, however, are not subject to provisions in the Contract pertaining to
Relocations. The scope of DB Contractor's responsibilities relating to the New Utilities is
addressed in TP Sections 15.3.3.1 and 21.3.7.

8.3.2. Agreements with Utility Owners

(a) If any Utilities are identified after the Setting Date as requiring
Relocation, RCTC will prepare, negotiate and enter into additional Utility Agreements with the
applicable Utility Owners setting out the details for the applicable Relocation(s).

(b) DB Contractor shall provide such assistance as RCTC shall reasonably
require, as provided in TP Section 7 with respect to any subsequently entered Utility Agreement.
DB Contractor shall not be a party to any Utility Agreement and shall have no authority to enter
into Utility Agreements on RCTC’s behalf.

(c) Subject only to DB Contactor’s entitlement, if any, to a Change Order
under Section 16.12, DB Contractor shall:

(i) Comply with the terms and conditions of all Utility Agreements;
and

(i) Timely perform DB Contractor’s obligations under each Utility
Agreement together with any of RCTC’s obligations under each Utility Agreement that are
delegated to DB Contractor under this Contract.
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(d) If applicable, and in accordance with TP Section 7.2.4, RCTC shall
issue FD Notices to Owner and Construction Notices to Owner for any Relocations to be
performed by Utility Owners, except as otherwise provided in TP Section 7.2.6. DB Contractor
shall not issue or negotiate FD Notices to Owner or Construction Notices to Owner, but shall
provide such assistance as RCTC shall reasonably require, including attendance at meetings,
preparation of such designs, reports, documentation, and information as RCTC may require for
RCTC’s meetings with the Utility Owners, and preparation of exhibits.

8.3.3. Responsibility for Relocations

(a) For any known, unknown or misidentified Utility that requires
Relocation, the corresponding Utility Owner will be responsible for design, construction and/or
materials procurement, in accordance with TP Section 7.2.6 and as otherwise provided under the
applicable Utility Agreement.

(b) For purposes of this Section 8.3.3 and TP Section 7.2.6, references to
responsibility for design and construction of Relocations includes all tasks customarily associated
with a Relocation; except that DB Contractor shall coordinate with Utility Owners as necessary in
order to accomplish the Relocations in compliance with the requirements of this Contract.

8.3.4. Incidental Utility Work

(a) DB Contractor shall provide all designs for Incidental Utility Work it
performs, unless a Utility Owner provides such designs under the applicable Utility Agreement.

(b) DB Contractor shall not be required to provide a credit or reimburse
RCTC on account of any Incidental Utility Work performed by a Utility Owner, even if RCTC is
required to reimburse the Utility Owner for such work.

8.3.5. Work Not Assigned to DB Contractor in a Utility Agreement

(a) RCTC may issue a Directive Letter or Change Order requiring DB
Contractor to perform Relocation Work regardless of whether the Work is covered under a Utility
Agreement, and regardless of the assignment of responsibility for such Work under the applicable
Utility Agreement or this Contract. In such case, Relocation Work shall be treated as if a Utility
Agreement has been executed that requires DB Contractor to perform the Work in question. If
the Utility Owner objects to such direction to proceed, then Section 8.6 shall apply.

(b) DB Contractor shall ensure that the Project Schedule includes sufficient
time for all required Relocations (without regard to whether a Relocation is performed by DB
Contractor or by the affected Utility Owner or its contractors). Accordingly, any reallocation of
responsibility for Relocation work between DB Contractor and a Utility Owner shall not entitle DB
Contractor to any compensation, time extension or otherwise make any Claim under this Contract.

8.3.6. Bonds and Insurance Increase or Change for DB Utility Work

(a) Utility Owners whose Relocations are included in the DB Utility Work
may, upon request, require DB Contractor to:

(i) Add the Utility Owner as an additional obligee to the Payment
Bonds and Performance Bonds, to the extent of the amount of the applicable DB Utility Work;
provided that the Payment Bonds and Performance Bonds continue to cover the full amounts
required by RCTC, with no riders that reduce RCTC’s potential of recovery; or

Riverside County Transportation Commission Design-Build Contract
Express Lanes Connector Project 47 Draft Execution Copy: February 12, 2020

56800642.v38



Sensitive

(i) Provide separate bonds satisfactory to the Utility Owners to
cover such DB Utility Work.

(b) DB Contractor shall procure from and provide all information necessary
for the bonds required under Section 8.3.6(a) to the surety(ies) providing such bonds.

(c) DB Contractor shall include the cost (or the allocable cost, as
applicable) of any applicable bond premiums in all cost estimates it provides for DB Utility Work.

(d) Without limiting the requirements of Section 11, DB Contractor shall
comply with all insurance requirements established in the applicable Utility Agreement(s). Such
insurance shall be provided by naming the applicable Utility Owner as an additional insured on
the insurance provided by DB Contractor and any Subcontractor pursuant to Section 11, to the
extent it satisfies the requirements of the Utility Agreement(s).

8.4. Accuracy of RCTC-Supplied Information Concerning Existing Utilities
8.4.1. Main or Trunkline Utilities

RCTC’s and DB Contractor’s entitlements to Change Orders for certain inaccuracies in
the Utility Information regarding Main or Trunkline Utilities are described in Section 16.12

8.4.2. All Other Utilities
(1) DB Contractor acknowledges that:

(b) Except as expressly provided in Section 16.12 with respect to Main or
Trunkline Utilities, any information with respect to Ultilities (including their existence, location,
ownership, occupancy rights, type, material, status, usage or any other characteristic including
the Proposed Dispositions for any Ultilities or how the Proposed Dispositions will be accomplished)
provided in the Utility Information, or elsewhere in the Reference Documents or this Contract, is
for informational purposes only, is preliminary, has not been verified and shall not be relied upon
by DB Contractor;

(c) The information with respect to Utilities described in Section 8.4.2(b)
does not identify most Service Lines at the Site and may not identify all non-Service Line Utilities
at the Site. DB Contractor shall verify all information with respect to Utilities included in the Utility
Information, and elsewhere in the Reference Documents or this Contract, and shall perform its
own investigations as provided in TP Section 7.3.2; and

(d) DB Contractor is not entitled to any adjustment to the Contract Price
(either up or down) or an extension of any Completion Deadlines on account of any inaccuracies
in the Utility Information, other Reference Documents or this Contract, with respect to any Utility
(including its existence, location, ownership, type, material, status, usage and/or any other
characteristic), unless otherwise expressly allowed pursuant to Section 16.12.

8.4.3. Acknowledgements and Waivers

(a) The Parties specifically intend to delegate to DB Contractor the
obligation to perform all responsibilities with respect to identification of Utilities, and to allocate to
DB Contractor all risk of increased costs and time of the Work resulting from having to repair,
remove, relocate, or Protect in Place any Utilities not identified or misidentified in the Utility
Information, other Reference Documents, and this Contract, except as otherwise provided in
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Section 16.12 with respect to Main or Trunkline Utilities. DB Contractor acknowledges and agrees
that the provisions of Section 16.12 satisfy RCTC’s obligations pursuant to Government Code
section 4215.

(b) DB Contractor acknowledges and agrees that:

(i) If the Parties’ delegation to DB Contractor of the obligation
described in Section 8.4.3(a) is deemed ineffective, RCTC shall be entitled to a credit against the
Contract Price equal to the actual costs incurred by RCTC to cause performance of the obligations
and satisfaction of the liabilities from which DB Contractor is thereby relieved; and

(i) The acknowledgements, waivers and agreements in
Section 8.4.3(a) extend to and include any rights that DB Contractor might otherwise claim under
Chapters 11-4.3 and 11-2.4 of RCTC’s ROW Policies and Procedures Manual.

8.4.4. DB Contractor’s Failure to Timely and Accurately Identify Utilities

If any Utility potentially requiring Protection in Place or Relocation is not identified fully and
accurately in the final Utility Strip Map that DB Contractor submits to RCTC in accordance with
Section 6.4.3(a), then DB Contractor shall (i) reimburse RCTC for the increase (if any) in the
amount that RCTC owes to the Utility Owner for such Protection in Place or Relocation (including
with respect to the acquisition of Utility Easements) that could have been avoided if the Utility had
been fully and accurately identified (and the actual field conditions addressed) in the final Utility
Strip Map; and (ii) DB Contractor shall also bear the schedule impact of such Protection in Place
or Relocation and shall not be entitled to any compensation, extension of time of otherwise make
a Claim under this Contract. Without limiting Section 14.3.2, DB Contractor shall pay any amount
under this Section 8.4.4 to RCTC within ten Business Days after receipt of RCTC’s invoice
therefor, or, in RCTC’s discretion, RCTC may deduct the amount of reimbursement due from the
payment (or payments, if necessary) next due to DB Contractor under this Contract.

8.4.5. Changes by DB Contractor

(a) For purposes of this Section 8.4.5, a Project design change that
impacts Relocations is a change in Project plans that requires Relocation of a Utility that was not
listed on the Preliminary Utility Matrix.

(b) DB Contractor acknowledges and agrees that:

(i) Through the design and construction of the Project, DB
Contractor may have opportunities to reduce the costs of certain portions of the Work, which may
increase the costs of certain other portions of the Work or of Relocation work to be performed by
Utility Owners;

(i) In considering such opportunities, DB Contractor shall consider
the impact of Project design changes on Relocations with the overall goal of minimizing the
necessity for Relocations to the extent practicable, in compliance with Section 8.7; and

(iii) Except for cost increases or decreases resulting from
Necessary Basic Configuration Changes or RCTC-Directed Changes in Project design affecting
Relocation work, and notwithstanding any other contrary provision of this Contract, the following
rules shall apply with respect to Project design changes during the course of the Project which
either reduce the nature or extent of or eliminate any Relocation, or result in unanticipated
Relocations or an increase in the nature, extent, or costs of anticipated Relocations:
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(1) DB Contractor is not entitled to extension of any
Completion Deadline on account of delays resulting from any such Project design changes
(including delays in acquisition of Utility Easements by RCTC or Utility Owners or delays in
performing any Relocations);

(2) DB Contractor is not entitled to any increase in the
Contract Price for any additional costs DB Contractor incurs as a result of such Project design
changes (including additional costs of DB Utility Work, the costs of any additional Work on other
aspects of the Project undertaken in order to facilitate the avoidance or minimization of
Relocations, and increased costs resulting from any Site conditions associated with Utility
Easements made necessary by such design changes);

(3) If RCTC incurs any additional costs as a result of such
design changes (including any increases in reimbursement for Utility Easement acquisition costs
or other amounts owed by RCTC to Utility Owners, e.g. for work which is unusable or which must
be redone), then without limiting Section 14.3.2, DB Contractor shall reimburse RCTC for such
costs within ten days after receipt of RCTC's invoice for such work; and

(4) RCTC is not entitled to a credit on account of reductions
in the cost of the Work due to any such avoided or minimized Relocations.

(c) This Section 8.4.5 shall not apply to any changes in design made to
accommodate any change in Utility Standards or Change in Law.

8.5. Utility Enhancements
8.5.1. Betterments

Betterments shall be addressed as provided in this Section 8.5.1 and in TP Section
7.2.7.4.

(a) Notwithstanding any other provision of this Section 8.5.1, DB
Contractor cannot claim a Betterment for any work initially included in the Work as described in
the Contract, including any Utility Agreement.

(b) Any Utility Owner may request that RCTC permit DB Contractor to
perform Betterments as part of the DB Utility Work, at the Utility Owner’'s expense. RCTC may
approve or deny a Utility Owner’s request for a Betterment. DB Contractor shall provide RCTC
with such information, analyses and certificates as may be requested by RCTC in connection with
the possible addition of a Betterment to the DB Utility Work.

(c) If RCTC approves any such Betterment request, DB Contractor shall
be required to perform such work, with the right to receive additional payment and, if allowed
pursuant to Section 8.5.1(e), an extension of any affected Completion Deadline. Work performed
pursuant to such Betterment request shall be performed on a time and materials basis in
accordance with Section 16.10 unless RCTC, the Utility Owner and DB Contractor agree upon a
lump sum price or other pricing method for such additional Betterment work.

(d) A Betterment approved by RCTC will be added to the scope of the Work
by execution of an agreement between RCTC and the Utility Owner providing for performance of
such work as a Betterment. In such event, RCTC agrees to issue a Change Order increasing the
Contract Price on account of any Betterment added to the Work pursuant to this Section 8.5.1.
The amount of any such Change Order shall be a direct pass-through of the price determined in
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accordance with Section 8.5.1(c) as set forth in the applicable agreement between RCTC and the
Utility Owner (with no additional mark-ups, profit or overhead) or, if no such price has been
negotiated, an amount determined in accordance with Section 16.10. DB Contractor shall not be
entitled to any compensation, time extension or any other Claim for a Betterment, unless the work
in question (i) has been approved by RCTC (including the amount of any compensation and extent
of any time extension) and identified as a Betterment in the applicable agreement, and (ii) was
not initially included in the Work. DB Contractor shall not accept any payment directly from the
Utility Owner for any Betterment initially included in or added to the Work. Any change in the
scope of Work pursuant to this Section 8.5.1 shall not be considered an RCTC-Directed Change.

(e) If the addition of an approved Betterment to the Work causes delay to
a Critical Path, then DB Contractor shall be entitled to an extension of any affected Completion
Deadline, but only if DB Contractor complies with the requirements stated in this Section 8.5.1(e)
and Section 16. If DB Contractor anticipates that a proposed Betterment would cause delay to a
Critical Path, DB Contractor shall submit an Eligible Change Notice to RCTC in accordance with
Section 16.5.1; provided, however, that such Eligible Change Notice shall be delivered to RCTC
concurrently with DB Contractor’s submittal to RCTC of Utility Plans providing for such Betterment
(in lieu of the deadline specified for delivery of an Eligible Change Notice in Section 16.5.1(a)). If
DB Contractor delivers to RCTC more than one version of Utility Plans providing for such a
Betterment, DB Contractor shall include an Eligible Change Notice with each version.
Notwithstanding any contrary provision of the Contract, if DB Contractor fails to timely provide a
notice required by this Section 8.5.1(e), DB Contractor shall be deemed to have irrevocably
waived and forfeited any Claim or right to a time extension or additional compensation, and shall
be precluded from any relief on account of any delay caused by such Betterment, regardless of
(a) any contrary provision of this Contract, (b) Actual Knowledge on the part of RCTC and (c) any
alleged lack of prejudice to RCTC from late notice.

() If DB Contractor’'s Work with regard to any Betterment previously added
to the Work (pursuant to this Section 8.5.1) is reduced or eliminated, then RCTC shall be entitled
to a deductive Change Order equal to the full amount added to the Contract Price pursuant to
Section 8.5.1(d)) if an added Betterment is being deleted entirely; otherwise, RCTC shall be
entitled to a deductive Change Order determined in accordance with Section 16.9.4.

(9) DB Contractor shall promptly provide Notice to RCTC of any requests
or requirements by Utility Owners that DB Contractor considers to be Betterments, and shall keep
RCTC informed as to the status of discussions with Utility Owners concerning such requests and
requirements. If DB Contractor and the Utility Owner disagree as to whether a particular Utility
Owner request or requirement is a Betterment, DB Contractor shall notify RCTC and the
provisions of this Section 8.5 shall apply.

(h) Except as otherwise provided in this Section 8.5.1, any Change Order
requested by DB Contractor to extend a Completion Deadline or increase the Contract Price on
account of a Betterment shall be addressed in accordance with the requirements and procedures
set forth in Section 16.

(i) Except as otherwise provided in this Section 8 or in TP Section 7, all
the terms and conditions of the Contract which apply to the DB Contractor Utility Work shall apply
to any Betterment initially included in the Work or added to the Work pursuant to this Section
8.5.1.

8.5.2. Utility Owner Projects
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(a) If requested by a Utility Owner, DB Contractor may design and/or
construct any Utility Owner Project meeting the requirements of Section 8.5.2(b); however, DB
Contractor shall perform any such work pursuant to a separate contract between DB Contractor
and the Utility Owner, outside of the Contract and the Work, and without any right to a Change
Order or impact on any Completion Deadline or on the Contract Price.

(b) DB Contractor shall not proceed with any Utility Owner Project that is
incompatible with the Project or cannot be performed within the constraints of the applicable
Governmental Rules, the Governmental Approvals and this Contract, including the Completion
Deadlines and the Contract Price, in each case, as determined by RCTC, in its sole discretion.
DB Contractor shall provide RCTC with such information, analyses and certificates as RCTC_may
request in order to determine compliance with this Section 8.5.2.

8.6. Failure of Utility Owners to Cooperate

8.6.1. DB Contractor shall make diligent efforts to obtain the cooperation of each
Utility Owner as necessary for the Project.

8.6.2. DB Contractor shall provide Notice to RCTC immediately if:

(a) DB Contractor reasonably believes for any reason that any Utility
Owner would not undertake or permit a Relocation in a manner consistent with the timely
completion of the Project or in accordance with the applicable Utility Agreement, Governmental
Rules, the Governmental Approvals, or this Contract;

(b) DB Contractor becomes aware that a Utility Owner is not cooperating
in providing needed work, reviews, comments, or approvals; or

(c) Any other dispute arises between DB Contractor and any Utility Owner
with respect to the Project, including any dispute as to whether a particular Utility Owner request
or requirement is a Betterment.

8.6.3. After giving Notice in accordance with Section 8.6.2, DB Contractor shall:

(a) Continue to diligently pursue the Utility Owner’s cooperation or to
otherwise resolve the dispute, and may request RCTC’s assistance for such purposes;

(b) Include in any request for assistance evidence satisfactory to RCTC
showing that DB Contractor has made diligent efforts to obtain the Utility Owner’s cooperation or
to otherwise resolve the dispute, but that such efforts have not succeeded; and

(c) Provide RCTC with such evidence and information as RCTC requests
regarding the Utility Owner’s failure to cooperate and the effect of any resulting delay on the
Project Schedule.

8.6.4. Following RCTC’s receipt of satisfactory evidence and information under
Section 8.6.3(c), RCTC shall take such reasonable steps as DB Contractor may request to obtain
the cooperation of the Utility Owner or resolve the dispute and DB Contractor shall comply with
Section 8.11.1(a)(iii); except that RCTC is not obligated to take legal action against an
uncooperative Utility Owner unless RCTC elects to do so in its sole discretion.

8.6.5. If a Utility Owner fails to complete work for which it is responsible on or before
the deadline established in the applicable Utility Agreement(s), or if RCTC reasonably determines
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that the Utility Owner will be unable to timely complete such work, then RCTC may, if permitted
by applicable Governmental Rules or the applicable Utility Agreement(s), terminate the Utility
Owner’s performance of such work and either direct DB Contractor to perform such work or cause
it to be performed by another contractor. If RCTC directs DB Contractor to perform work pursuant
to this Section 8.6.5, then the provisions of Section 8.3.5 shall apply.

8.6.6. Monitoring and Notification

DB Contractor shall verify progress of each Utility Owner’s work and provide Notice to
RCTC when DB Contractor believes that any Utility Owner will not meet a deadline determined
pursuant to Section 8.6.5. DB Contractor shall provide Notice to RCTC within two Business Days
after discovery of such potential delay.

8.7. Avoiding Relocations and Minimizing RCTC Costs

8.7.1. DB Contractor shall use its best efforts to minimize costs to Utility Owners that
will be subject to reimbursement by RCTC (provided that DB Contractor has Actual Knowledge
of RCTC’s reimbursement obligation or has been advised of such reimbursement obligation,
whether by receipt of Utility Agreements providing for same, or by other notice from RCTC), to
the extent practical and allowable pursuant to this Contract.

8.7.2. Subject to Section 8.7.1, DB Contractor shall consider the location of Utilities
and the potential impact of Relocations in developing and finalizing the design of the Project, with
the goal of minimizing Relocations to the extent practical and allowable pursuant to this Contract.

8.7.3. DB Contractor shall reimburse RCTC for any costs RCTC incurs as a result of
DB Contractor’s failure to comply with the requirements of this Section 8.7 (including with respect
to the acquisition of Utility Easements). Without limiting the generality of the foregoing, DB
Contractor shall reimburse RCTC for any payments RCTC makes to Utility Owners in
reimbursement for Relocations (whether temporary or permanent) not necessary for the Project
but undertaken merely for DB Contractor’s convenience. Without limiting Section 14.3.2, all
reimbursement amounts required pursuant to this Section 8.7 (plus an administrative charge
equal to 10% of the amount) shall be due within ten days after DB Contractor receives RCTC’s
request for reimbursement.

8.7.4. DB Contractor shall use best efforts to avoid multiple Relocations or
Protections in Place of the same Utility, whether by the Utility Owner or by DB Contractor.
Accordingly, after a Utility has been Relocated or Protected in Place once in order to
accommodate the Project, DB Contractor shall be responsible for all costs incurred by any of DB
Contractor, the Utility Owner or RCTC in order to subsequently Relocate or Protect in Place such
Utility to accommodate the Project. If the Utility Owner performs such subsequent Relocation or
Protection in Place at RCTC’s expense, then DB Contractor shall reimburse RCTC for all amounts
paid by RCTC to such Utility Owner in reimbursement for such subsequent Relocation or
Protection in Place. If DB Contractor performs such subsequent Relocation or Protection in Place,
then DB Contractor shall not receive any extension of any Completion Deadline or increase in the
Contract Price on account of the performance of such subsequent Relocation or Protection in
Place.

8.7.5. DB Contractor shall provide documentation satisfactory to RCTC showing that
the required analysis was performed and an appropriate determination made regarding the need
for any Relocation, and shall also bear the burden of proving that the amount of any additional
costs or time incurred by DB Contractor are both necessary and reasonable.
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8.7.6. Coordination Costs

DB Contractor is not entitled to any increase in the Contract Price for any costs of
coordinating with Utility Owners.

8.7.7. Cost Liability; Reimbursement by Utility Owners

DB Contractor may not collect reimbursement from Utility Owners for DB Utility Work.
Subject to DB Contractor’s right to obtain an increase in the Contract Price for certain Work in
accordance with this Section 8, all DB Utility Work is included in the Contract Price, regardless of
whether RCTC or the Utility Owner has Cost Liability for such DB Utility Work. Accordingly, the
determination of Cost Liability for a Relocation (as between the Utility Owner and RCTC), and/or
RCTC'’s collection of reimbursement from any Utility Owner, shall not constitute grounds for any
change in the Contract Price (either up or down) or extension of time.

8.7.8. Voluntary Action by DB Contractor

If DB Contractor elects to make payments to Utility Owners or to undertake any other
efforts which are not required by the terms of this Contract, DB Contractor is not entitled to any
compensation, time extension or any other Claim unless DB Contractor has received a Directive
Letter or Change Order to do so. DB Contractor shall promptly notify RCTC of the terms of any
such arrangements and provide RCTC with copies of all related correspondence and agreements.

8.7.9. RCTC’s Utility Easement Acquisition Costs

If, due to a circumstance entitling DB Contractor to a Change Order for increased costs
pursuant to any of Sections 8.3 through 8.7 or Section 16, RCTC incurs additional costs in
acquisition of a Utility Easement which DB Contractor is otherwise required to reimburse pursuant
to Section 8.1.3(d), then DB Contractor is not required to reimburse RCTC for such additional
costs, notwithstanding the provisions of Section 8.1.3(d).

8.8. Process to Follow Upon Discovery of Certain Site Conditions
8.8.1. Notification to RCTC

(a) If DB Contractor discovers or becomes aware of within the Site (1) any
material that DB Contractor believes may contain Hazardous Materials required to be removed
or treated in accordance with this Contract or applicable Governmental Rules, (2) any Differing
Site Conditions, or (3) any other protected resources that may affect the Work, DB Contractor
shall immediately:

(i) Notify RCTC by telephone or in person, to be followed
immediately by Notice, with a copy of the Notice provided directly to Department (if it relates to
Hazardous Materials); and

(i) Except where DB Contractor is required to take immediate
action under this Contract or applicable Governmental Rules, stop Work in and secure the area
unless the materials are Known or Suspected Hazardous Materials in which case Section 8.9 will

apply.
(b) DB Contractor’s Notice under Section 8.8.1(a)(i) shall:
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(i) Specify the nature of the discovery, including, if possible,
whether the potential Hazardous Material is HM-1 or HM-2;

(i) Specify whether the Hazardous Material is located within
Existing Department ROW; and

(iii) Advise RCTC of any obligation to notify Governmental Entities
under applicable Governmental Rules and Governmental Approvals.

(c) Except where DB Contractor is required to take immediate action under
this Contract or applicable Governmental Rules, RCTC and Department shall have three
Business Days after RCTC receives Notice to inspect the area and consult with DB Contractor
about the recommended approach before any other action is taken that would inhibit RCTC’s or
Department’s ability to ascertain the nature and extent of the discovery.

8.8.2. RCTC Response

(a) Upon receipt of Notice under Section 8.8.1(a)(i), RCTC will:

(i) View the location and conduct such further investigation as
RCTC deems appropriate; and

(i) Use reasonable efforts to provide Notice to DB Contractor within
three Business Days of receiving Notice under Section 8.8.1(a)(i) whether Work should be
resumed, whether further investigation is required, whether additional action is required to be
undertaken by DB Contractor, or whether in RCTC's opinion the situation falls within the scope of
Section 8.9.3.

(b) If Hazardous Materials or Contaminated Groundwater is involved,
RCTC’s Notice under Section 8.8.2(a)(ii) shall describe the type of remediation measures, if any,
that DB Contractor is to undertake with respect to such Hazardous Materials or Contaminated
Groundwater.

(c) If any Governmental Approval or this Contract specifies a procedure to
be followed that differs from the procedure in this Contract, DB Contractor shall follow the
procedure in the Governmental Approval or this Contract in lieu of the procedure in Section 8.8.1.

(d) RCTC may require DB Contractor to recommence Work in the area at
any time, even though an investigation may still be ongoing. DB Contractor shall promptly
recommence Work in the area upon Notice from RCTC to do so. Upon recommencing Work, DB
Contractor shall follow all applicable procedures contained in this Contract and all other
Governmental Rules with respect to such Work, consistent with RCTC’s determination or
preliminary determination regarding the nature of the material or condition and the basis upon
which DB Contractor may recommence Work.

8.9. Hazardous Materials Management
8.9.1. Procedures and Compensation for Hazardous Materials Management

(a) Except for Hazardous Materials Management with respect to HM-1
undertaken by Department under Section 8.9.3, DB Contractor shall test, manage, treat, handle,
store, remediate, remove, transport (where applicable), document and dispose of all Hazardous
Materials, including Contaminated Groundwater, and perform all other aspects of Hazardous
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Materials Management as appropriate, in accordance with Governmental Rules, Governmental
Approvals, the approved plans required to be provided under TP Section 6.3, and all provisions
of this Contract.

(b) Where the discovery relates to quantities of Hazardous Materials that
trigger any reporting, investigation, remediation, other response action requirements under any
Environmental Law not covered by Section 8.9.3, develop and obtain RCTC’s approval of a plan
to undertake Hazardous Materials Management, which plan shall provide for reasonable steps,
including design modifications and/or construction techniques, to avoid excavation, dewatering or
other active, intrusive management in areas where Hazardous Materials are encountered.

(c) Where excavation or dewatering is unavoidable, DB Contractor shall
use appropriately trained personnel and shall select the most cost-effective approach to
Hazardous Materials Management, unless otherwise directed by RCTC. Wherever feasible and
consistent with applicable Governmental Rules, contaminated soil and groundwater shall not be
disposed off-Site.

(d) DB Contractor shall: (i) comply with all Governmental Rules and
Governmental Approvals applicable to Hazardous Materials brought onto the Site by any DB-
Related Entity; (ii) test, contain, store, manage, transport and dispose of all such Hazardous
Materials in accordance with this Contract and all Governmental Rules and Governmental
Approvals; and (iii) pay all penalties, expenses (including attorneys’ fees and costs), costs, suits,
judgments, claims, actions, damages (including damages to natural resources, property or
Persons), delays and liability arising in connection with such Hazardous Materials.

8.9.2. Hazardous Materials Generator

(a) Subject to Section 8.9.2(b), as between DB Contractor and RCTC,
RCTC shall be considered the generator and assume generator responsibility for (i) existing
Hazardous Materials located within the RCTC-Provided Property as of the date of issuance of
NTP1; and (ii) any spill of Hazardous Material by a third party that falls within clause (i), sub-
clause (iv) of the definition of Delay Event.

(b) Section 8.9.2(a) does not alter or modify DB Contractor’s obligation to
undertake all Hazardous Materials Management, specifically including the hazardous waste
management responsibilities found at 40 CFR Part 261, but excluding Hazardous Materials
Management undertaken by Department under Section 8.9.3. DB Contractor may list RCTC as
the “generator” under applicable Governmental Rules of materials covered under Section 8.9.2(a)
on all manifests and other waste tracking records.

(c) DB Contractor shall propose to RCTC the destination facility to which
existing or third party-generated Hazardous Materials will be transported. RCTC shall exercise
reasonable discretion regarding selection of such destination facilities.

(d) This Section 8.9.2 does not preclude or limit any rights or remedies that
RCTC may have against any Governmental Entity or other third parties, including prior owners,
lessees, licensees and occupants of properties on or under which Hazardous Materials exist
under Sections 8.9.2(a)(i) or 8.9.2(a)(ii). Notwithstanding the foregoing, DB Contractor (and not
RCTC) shall be considered the generator and assume generator responsibility for performing the
obligations and all Costs associated with any Release(s) of Hazardous Materials for which DB
Contractor is responsible under Section 23.1.1(q).
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8.9.3. HM-1 in Existing Department ROW

(a) Pursuant to the terms of the Department Cooperative Agreement,
Department is responsible for Hazardous Materials Management of HM-1 discovered within the
Existing Department ROW excluding any costs of testing to determine whether such material is
HM-1 which shall be borne by DB Contractor under this Contract. If HM-1 is discovered within
the Existing Department ROW, Department may either (i) undertake the Hazardous Materials
Management with Department forces or contractors or (ii) delegate the Hazardous Materials
Management investigation work to RCTC, to be undertaken by DB Contractor in which case
Section 8.8.2 will apply as if RCTC had received a Notice from DB Contractor under Section

8.8.1(a)(i).

(b) Upon receipt of the Notice under Section 8.8.1(a)(i), Department or its
representative has three Business Days to investigate and commence Hazardous Materials
Management of any HM-1 located within the Existing Department ROW. Upon commencement
of the applicable Hazardous Materials Management, Department has an additional seven days to
complete such Hazardous Materials Management.

(c) During the period of Department’s investigation and Hazardous
Materials Management of any HM-1 discovered within the Existing Department ROW, DB
Contractor shall fully cooperate with RCTC to work around and re-sequence and redeploy around
the area, including rescheduling Work so as to avoid any delay to the overall Project.

8.9.4. Environmental Approvals Relating to Hazardous Materials

DB Contractor shall obtain, maintain and comply with all Governmental Approvals relating
to Hazardous Materials Management performed by DB Contractor, including federal and State
surface water and groundwater discharge permits, permits for recycling or reuse of Hazardous
Materials, and Governmental Approvals governing the preparation of waste profiles, waste
manifests and bills of lading. DB Contractor shall coordinate with RCTC on obtaining appropriate
signatures.

8.9.5. Public Contract Code Section 7104

DB Contractor acknowledges and agrees that, as a result of its agreement to undertake
the risk of and responsibility for differences in site conditions from those which may have been
anticipated by DB Contractor, and except to the extent that a Change Order is allowed under
Section 16, information regarding site conditions included in the Technical Provisions, Project
Schematics and other Reference Documents (including any information, reports, or studies about
site conditions, geotechnical conditions, Utilities or structure and bridge design, and any
interpretations, extrapolations, analyses and recommendations contained in the Reference
Documents) shall not be considered “indicated” therein as such term is used in Public Contract
Code section 7104. To the maximum extent permitted by law, DB Contractor knowingly,
unconditionally, irrevocably and specifically waives each and every right and benefit of Public
Contract Code section 7104 to the extent that it may be inconsistent with any provision of this
Contract, including the provisions in Section 16. DB Contractor acknowledges and agrees that
this waiver and the risk allocations in this Contract are material consideration for RCTC to award
this Contract to DB Contractor and to enter into this Contract. The foregoing shall in no way affect
DB Contractor’s rights to an increase in the Contract Price and/or extension of a Completion
Deadline as and to the extent provided in Section 16.
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8.10. Environmental Compliance, Mitigation, and Approval Requirements
8.10.1. Environmental Compliance
DB Contractor shall:

(a) Comply with all Environmental Laws in performance of the Work, and
with all other conditions and requirements of this Contract and Governmental Approvals issued
under such Environmental Laws, whether obtained by RCTC or DB Contractor, including the
requirements in the RCTC-Provided Approvals and TP Section 6;

(b) Perform or cause to be performed all environmental mitigation
measures required under this Contract, the Environmental Approvals, and other Governmental
Approvals that apply to the Work, and shall comply with all other conditions, and requirements
thereof; and

(c) Abide by and comply with the commitments contained in subsequent
re-evaluations, re-validations, and modifications of Environmental Approvals.

8.10.2. DB Contractor shall reimburse RCTC for RCTC’s costs of technical studies and
documentation, including biological and cultural resource studies, prepared in connection with
any such environmental re-evaluations, re-validations, and new or modified Environmental
Approvals, other Governmental Approvals and any other approvals, authorizations and consents
required for the Work, unless such items are due to a Necessary Basic Configuration Change
pursuant to Section 16.

8.10.3. Performance of Mitigation Measures

(a) DB Contractor shall perform all environmental mitigation measures
(which term shall be deemed to include all requirements of the RCTC-Provided Approvals and
similar Governmental Approvals and the New Approvals which Section 8.11 provides are
DB Contractor’s responsibility, regardless of whether such requirements would be considered to
fall within a strict definition of the term) for the Project, excluding only those which are expressly
specified as RCTC’s responsibility in TP Attachment 6-1 and this Section 8.10.

(b) DB Contractor shall monitor the progress of performance of
environmental mitigation measures and provide periodic reports to RCTC as required by the
Environmental Management Plan, the requirements in TP Attachment 6-1 that are specified as
being the responsibility of DB Contractor, and TP Section 6.

(c) DB Contractor acknowledges and agrees that the Environmental
Management Plan may be updated from time to time to account for any revisions in mitigation
requirements. Whenever a New Approval is obtained which changes the existing environmental
mitigation requirements or adds new environmental mitigation requirements, the Environmental
Management Plan will be revised to include such amendments or new requirements, and DB
Contractor shall comply with the revised plan from and after the date it receives the revised plan.

(d) No Change Order shall be allowed in connection with any update or
revision to the Environmental Management Plan except that (a) Change Orders shall be issued
for additional Work resulting from New Approvals which are RCTC’s responsibility as specified in
Section 8.11.3(a), and (b) if DB Contractor believes that any revision represents an RCTC-
Directed Change, it may seek a Change Order on that basis in accordance with the requirements
of, and subject to the limitations in Section 15 and Section 16.

Riverside County Transportation Commission Design-Build Contract
Express Lanes Connector Project 58 Draft Execution Copy: February 12, 2020

56800642.v38



Sensitive

8.11. Approvals
8.11.1. Governmental Approvals and Third Party Agreements
(a) DB Contractor shall:

(i) Obtain and pay the cost of obtaining all Governmental
Approvals required in connection with the Project (except to the extent RCTC has expressly
agreed to be responsible under Section 8.10 or with respect to RCTC-Provided Approvals);

(i) Comply with all conditions imposed by and undertake all actions
required by and all actions necessary to maintain in full force and effect all Governmental
Approvals, except to the extent that this Contract expressly assigns responsibility for performance
of such actions to another Person;

(iii) Provide such assistance as is reasonably requested by RCTC
in dealing with any Governmental Entity or Utility Owner and/or in prosecuting and defending
lawsuits in any and all matters relating to the Project. Such cooperation shall include DB
Contractor’s staff and consultants acting as witnesses in such lawsuits and proceedings and
providing testimony, information, reports, graphs, photos, plans, renderings, and similar materials
to RCTC’s counsel, executing declarations, attending meetings and hearings. RCTC shall remit
to DB Contractor any amounts collected on DB Contractor’s behalf as a result of any such action
or proceeding. This provision is not intended to require DB Contractor to provide legal services
for the benefit of RCTC and any assistance provided by RCTC shall not relieve DB Contractor of
its sole and primary responsibility for the satisfactory compliance with its obligations under this
Contract;

(iv) Prior to submitting to a Governmental Entity any application for
a Governmental Approval (or any proposed modification, renewal, extension or waiver of a
Governmental Approval or provision thereof), DB Contractor shall submit the same, together with
any supporting environmental or technical studies, data and analyses, to RCTC. RCTC may
approve any application for a proposed modification, renewal, extension or waiver of an RCTC-
Provided Approval. All other applications for Governmental Approvals shall be subjectto RCTC’s
review and comment; and

(v) Promptly provide RCTC and Department with copies of all
Governmental Approvals and any other permit, license, consent, authorization, approval or similar
document issued to DB Contractor by, or agreement entered into between DB Contractor and any
Governmental Entity, Utility Owner, BNSF, property owner or other third party relating to the
Project.

(b) If DB Contractor wishes to pursue Additional Properties, or any other
Deviation from any Governmental Approvals, including RCTC-Provided Approvals, DB Contractor
shall first comply with, and obtain and maintain, as applicable, any consent, approval or waiver
required pursuant to, then-existing agreements between RCTC and other Governmental Entities.

(c) Upon DB Contractor’'s request, RCTC will reasonably cooperate with
DB Contractor in providing DB Contractor with copies of the applicable agreements between
RCTC and other Governmental Entities.

(d) If any Governmental Approvals required to be obtained by DB
Contractor (including Major Approvals) must formally be issued in the name of RCTC, DB
Contractor shall undertake all efforts to obtain and maintain such approvals subject to RCTC’s
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reasonable cooperation with DB Contractor, at DB Contractor’s expense (except in connection
with Governmental Approvals required solely due to an RCTC-Directed Change), including
execution and delivery of appropriate applications and other documentation in form approved by
RCTC. DB Contractor shall assist RCTC in obtaining any Governmental Approvals which RCTC
may be obligated to obtain, including providing information requested by RCTC and participating
in meetings regarding such approvals.

(e) In the event that RCTC, Department or FHWA must act as the lead
agency and directly coordinate with a Governmental Entity in connection with obtaining
Governmental Approvals which are the responsibility of DB Contractor, DB Contractor shall
provide all necessary support to facilitate the approval, mitigation or compliance process. Such
support shall include conducting necessary field investigations, surveys, and preparation of any
required reports, documents and applications.

() DB Contractor shall not enter into any agreement with any
Governmental Entity, Utility Owner, BNSF, property owner or other third party having regulatory
jurisdiction over any aspect of the Project or having any property interest affected by the Project
that in any way purports to obligate RCTC or Department, or states or implies that RCTC or
Department has an obligation, to the third party to carry out any installation, design, construction,
maintenance, repair, operation, control, supervision, regulation or other activity after the expiration
or termination of this Contract, unless RCTC otherwise approves such agreement by Notice, in
its sole discretion. DB Contractor has no power or authority to act as an agent or representative
of RCTC or Department or to enter into any such agreement with a third party in the name or on
behalf of RCTC or Department.

8.11.2. RCTC-Provided Approvals

(a) The RCTC-Provided Approvals that RCTC has obtained as of the
Proposal Date are included in the Reference Documents, but do not form part of this Contract.
DB Contractor shall comply with applicable requirements and conditions of those RCTC-Provided
Approvals in TP Sections 2.5.2 and 6.3 and TP Attachment 6-1.

(b) Where RCTC or Department acts as a regulatory authority or permitting
entity:

(i) Section 4.1.2(e) does not apply, and nothing in this context shall
be considered an RCTC-Caused Delay; and

(i) RCTC or Department is not obligated to: (A) exercise its legal
rights in order to avoid or eliminate the requirement to obtain any Governmental Approvals; or (B)
automatically grant Governmental Approvals for which it is the authorizing entity and will apply its
usual procedures and criteria in considering applications from DB Contractor for such
Governmental Approvals.

8.11.3. New Approvals
(a) New Approvals To Be Obtained at RCTC’s Expense

(i) RCTC shall obtain any New Approvals necessitated by an
RCTC-Directed Change, Force Majeure Event, or Necessary Basic Configuration Change. DB
Contractor shall provide support services to RCTC with respect to obtaining any such New
Approval.
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(i) Any Change Order covering a New Approval necessitated by
an RCTC-Directed Change, Force Majeure Event or Necessary Basic Configuration Change shall
include compensation to DB Contractor for any material changes in the Work (including
performance of material additional mitigation measures but excluding performance of such
support services) resulting from such New Approvals, as well as any time extension necessitated
by such New Approvals, subject to the limitations contained in Section 15 and Section 16.

(b) Other Governmental Approvals To Be Obtained at DB Contractor’s
Expense

(i) Subject to Sections 8.11.3(b)(ii) and 8.11.3(b)(iii), if any
Governmental Approval (including any New Approval) becomes necessary for any reason other
than those specified in Section 8.11.3(a), DB Contractor shall: (1) be solely responsible for the
risk that any such Governmental Approvals are not (or are not timely) granted, issued, approved
or obtained as well as for any litigation arising in connection therewith; and (2) not be entitled to
any increase in the Contract Price or extension of the Completion Deadlines as a result of any
delay or cost associated with such Governmental Approvals.

(i) RCTC shall be the implementing agency for any New Approvals
under applicable Governmental Rules with the exception of the California Water Resources
Control Board Clean Water Act - Section 402 Permit.

(iii) If DB Contractor wishes to adopt any design or construction
approach that would require a New Approval, DB Contractor shall consult with RCTC (and with
Department if the RCTC-Provided Approval is in Department’'s name). DB Contractor shall not
implement any such approach unless concurrence of RCTC (and Department) has first been
obtained and arrangements have been made to reimburse RCTC and Department for the costs
of the proposed change.

(iv) If any New Approval is associated with a VECP, the costs of
obtaining and complying with the terms of the New Approval shall be considered in determining
the Contract Price adjustment under Section 17.

8.11.4. Environmental Compliance by DB Contractor for Off-Site Activities

If DB Contractor chooses to add or select any ground or resource disturbing features such
as material (gravel, borrow, disposal or re-use) sites, equipment staging sites, office sites, water
lines, holding ponds, Hazardous Materials and/or non-Hazardous Materials staging areas, etc.,
for which a new Governmental Approval is required, DB Contractor shall, at is cost and risk, obtain
and provide to RCTC such Governmental Approvals before commencing any construction activity
within the feature(s).

8.11.5. Major Approvals

DB Contractor shall obtain and maintain all Major Approvals, even though such approvals
must formally be issued in RCTC’s name.

8.12. Cooperation with Local Agencies

8.12.1. Compliance with Local Agency Requirements
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DB Contractor shall comply with all Local Agency terms, requirements and conditions
applicable to the Work, including payment of all plan review and construction inspection costs
charged by Local Agencies relating to the Work.

8.12.2. Bonds and Insurance

Upon request by RCTC, DB Contractor shall: (a) provide additional obligee riders to the
Payment Bonds and Performance Bonds in favor of Local Agencies; and (b) provide certificates
naming Local Agencies as additional insureds to the insurance policies required to be provided
under Section 11.
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SECTION 9
SUBCONTRACTORS AND LABOR

9.1. Subcontracts
9.1.1. General
(a) DB Contractor is responsible for:
(i) The engagement and management of each Subcontract;
(i) All Work performed by its Subcontractors;

(iii) Proper supervision and coordination of the Work performed by
its Subcontractors so as to ensure that all Work is in accordance with this Contract; and

(iv)  The actions, errors, omissions, negligence, willful misconduct,
or breach of applicable Governmental Rules or contract by any DB-Related Entity or
Subcontractor, as though DB Contractor directly employed all such Persons.

(b) DB Contractor may not materially amend or terminate any Major
Subcontract or amend the scope of a Listed Subcontractor without the prior written consent of
RCTC, in its sole discretion except that DB Contractor may terminate a Major Subcontract in the
event of material default by the Major Subcontractor, provided that DB Contractor has provided
Notice of such intended termination to RCTC in advance of the termination. Where an
amendment includes a material addition to the scope of work under a Subcontract with a Listed
Subcontractor, RCTC may require such work to be the subject of a new procurement by DB
Contractor under Section 9.1.2. RCTC shall respond to such Notice within 10 Busines Days.

(c) No Subcontractor may start any Work until after RCTC receives a copy
of its Subcontract, a copy of such Subcontractor’s valid California Contractor License, and any
insurance documents required under Section 11.

9.1.2, Procurement of New Subcontracts

The following procedures shall apply to procurement of Subcontracts under this Contract
by DB Contractor for construction Work (including Subcontractors for fabrication and installation
of a portion of the Work), excluding Subcontracts with Listed Subcontractors and Affiliates.

(a) DB Contractor shall (i) provide public notice of the availability of work
to be subcontracted in accordance with the publication requirements applicable to the competitive
bidding process of RCTC; and (ii) provide a fixed date and time on which the subcontracted work
will be awarded.

(b) DB Contractor shall use a competitive process that complies with the
provisions of Public Contract Code section 6826. Prior to soliciting any proposals or bids for
Subcontracts, DB Contractor shall submit to RCTC for its review and approval a reasonable
procedure for the conduct of the procurement and approval process applicable to Subcontracts.

(c) DB Contractor shall promptly provide Notice to RCTC identifying each
Subcontractor selected and, upon RCTC’s request, provide the solicitation and evaluation
materials and results.
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(d) If any Subcontractor is an Affiliate, DB Contractor shall require such
Affiliate to follow the procedures under this Section 9.1.2 in connection with lower tier
Subcontracts for construction Work and shall comply with Section 9.1.5.

9.1.3. Substitution of Subcontractors

DB Contractor may not make any substitution of any Listed Subcontractor or
Subcontractor selected pursuant to Section 9.1.2 except in accordance with the provisions of the
Subletting and Subcontracting Fair Practices Act, Public Contract Code section 4100 et seq.

9.1.4. Subcontract Requirements
(a) Each Subcontract shall:

(i) Include express requirements that: (1) RCTC and Department
are third party beneficiaries of the Subcontract, and shall each have the independent right to
enforce all of the terms of the Subcontract for their own benefit; (2) all guarantees and warranties,
express or implied, shall inure to the benefit of RCTC and Department, and their respective
successors and assigns; (3) the rights of DB Contractor under such instrument are assigned to
RCTC contingent only upon delivery of Notice from RCTC following default by DB Contractor or
termination or expiration of this Contract, allowing RCTC to assume the benefit of DB Contractor’s
rights with liability only for those remaining obligations of DB Contractor accruing after the date of
assumption by RCTC; and (4) the Subcontractor shall recognize and attorn to RCTC upon receipt
of Notice from RCTC that RCTC has exercised its rights under this Contract, without necessity
for consent or approval from DB Contractor or to determine whether RCTC validly exercised its
rights, and DB Contractor’'s covenant to waive and release any claim or cause of action against
the Subcontractor in connection with its recognition and attornment in reliance on any such Notice;

(i) Not impose upon RCTC or Department any obligation or
liability;

(iii) Not create any contractual relationship between RCTC or
Department and the applicable Subcontractor;

(iv) Include the following provision:

Nothing contained herein shall be deemed to create any privity of
contract between or among the Riverside County Transportation
Commission (RCTC), the California Department of Transportation
(Department) and the Subcontractor, nor does it create any duties,
obligations, or liabilities on the part of RCTC or Department to the
Subcontractor except those allowed under California law. In the
event of any claim or dispute arising under the Subcontract and/or
DB Contractor’'s Contract with RCTC, the Subcontractor shall look
only to DB Contractor for any payment, redress, relief, or other
satisfaction. The Subcontractor hereby waives any claim or cause
of action against RCTC or Department arising out of the
Subcontract or otherwise arising in connection with the
Subcontractor's Work;

(v) Set forth a standard of professional responsibility or standard
for commercial practice (as applicable) equal to or better than the requirements of this Contract
and Good Industry Practice for work of similar scope and scale and contain certification by the
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Subcontractor that the Subcontractor is experienced in and qualified to do, and knowledgeable
about, the subcontracted Work;

(vi) Require the Subcontractor to carry out its applicable scope of
work in accordance with this Contract, applicable Governmental Approvals, and Governmental
Rules, and to be joined in any dispute resolution proceeding pursuant to Section 24 if RCTC
determines such joinder is reasonably necessary to resolve the Dispute;

(vii)  Set forth effective procedures for claims and change orders,
which procedures are consistent with the Change Order process in this Contract;

(viii) ~ Set forth warranties, guaranties, and liability provisions of the
contracting party in accordance with Good Industry Practice for work of similar scope and scale;

(ix) Include the following: (1) requirement to maintain usual and
customary Books and Records for the type and scope of operations of business in which the
Subcontractor is engaged (e.g., constructor, equipment supplier, designer, service provider); (2)
provision permitting audits to be conducted by DB Contractor, RCTC, Department, and FHWA;
(3) provision that Subcontractor warrants the completeness and accuracy of all information the
Subcontractors or its agents provide in connection with Section 26.7; (4) requirement to provide
progress reports to DB Contractor appropriate for the type of work it is performing sufficient to
enable DB Contractor to provide the reports it is required to provide RCTC under this Contract;
(5) requirement for the Subcontractor to maintain all appropriate licenses and for any
Subcontractor performing construction Work to be registered and maintain registration to perform
public work pursuant to Labor Code section 1725.5 and to notify of any labor dispute that may
delay performance under this Contract, requiring each Subcontractor to give notice and
information to the next higher tier Subcontractor (or to DB Contractor, if it is a direct Subcontract;
(6) provision prohibiting assignment of the Subcontract by the Subcontractor without DB
Contractor’s prior written consent; (7) provisions implementing the requirements of Section 26.5,
and (8) copies of Labor Code sections 1771, 1775, 1776, 1777.5, 1813, and 1815; For Major
Subcontracts: (i) be terminable only for cause, unless RCTC exercises a Termination for
Convenience under this Contract pursuant to Section 19.1, in which case DB Contractor may
terminate the Subcontractor for convenience in accordance with Section 9.1.4(a)(xi); (ii) include
an indemnity from the Subcontractor in favor of DB Contractor and the Indemnified Parties against
any and all Losses in connection with any negligent act error, or omission, gross negligence,
fraud, recklessness, willful misconduct, or breach of Governmental Approvals, violation of
Governmental Rules, or breach of contract by the Subcontractor or any of its officers, employees,
agents or representatives; provided, however, that such Subcontractor indemnities shall not inure
to the benefit of an Indemnified Party so as to impose liability on the Subcontractor for the active
negligence of RCTC, or to relieve RCTC of liability for such active negligence; and (iii) include a
covenant, expressly stated to survive termination of the Major Subcontract, to promptly execute
and deliver to RCTC a new contract between the Subcontractor and RCTC on the same terms
and conditions as the Major Subcontract, in the event: (A) the Major Subcontract is rejected by
DB Contractor in bankruptcy or otherwise wrongfully terminated by DB Contractor or (B) RCTC
delivers Notice for such new contract following termination or expiration of this Contract;

(x) Expressly require that, upon Notice from DB Contractor after
RCTC’s request, the Subcontractor participate in meetings between DB Contractor and RCTC
concerning matters pertaining to the Subcontract or its work. Nothing in this Section 9.1.4(a)(x)
shall limit the authority of RCTC to give such direction or take such action which, in its opinion, is
necessary to remove an immediate and present threat to the safety of life, property or revenues;
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(xi) Include the right of DB Contractor to terminate the Subcontract
in whole or in part upon any Termination for Convenience of this Contract without liability of
DB Contractor or RCTC for the Subcontractor’s lost profits, consequential, or other damages, or
business opportunity;

(xii)  Expressly provide that all Liens, claims, and charges of the
Subcontractor and its Subcontractors at any time shall not attach to any interest of RCTC or
Department in the Project or the Project ROW;

(xiii)  Include the prompt payment requirements in Section 14.7.1 and
require the Subcontractor to make payments to sub-subcontractors and Suppliers in a similar
manner;

(xiv)  Include provisions consistent with Public Contract Code section
9204(d)(5), which provides that a Subcontractor may request in writing, either on its own behalf
or on behalf of a lower tier Subcontractor, that DB Contractor present a claim for work which was
performed by the Subcontractor or by a lower tier Subcontractor on behalf of the Subcontractor.
In such event the Subcontractor must furnish reasonable documentation to support the claim.
Within 45 days of receipt of this written request, DB Contractor is required to notify the
Subcontractor in writing as to whether DB Contractor presented the claim to RCTC and, if DB
Contractor did not present the claim, provide the Subcontractor with a statement of the reasons
for not having done so; and

(xv)  Be consistent in all other respects with the terms and conditions
of this Contract to the extent such terms and conditions are applicable to the scope of work of
such Subcontractors, and include all other provisions required by this Contract.

(b) The amount of retainage to be withheld under Subcontracts shall not
exceed the amount withheld by RCTC pursuant to Section 14.3.1.

(c) RCTC is not bound by any Subcontract, and no Subcontract shall
include a provision purporting to bind it.

(d) Within ten Business Days after issuance of NTP2, DB Contractor shall
complete and provide to RCTC a schedule listing its current Subcontractors, in the form of
Exhibit 7 (Subcontractor Identification Form). DB Contractor shall provide an updated schedule
monthly throughout performance of the Work.

(e) DB Contractor shall allow RCTC access to all Subcontracts and records
regarding Subcontracts and shall deliver to RCTC, within ten Business Days after execution, true
and complete copies of all Major Subcontracts, and within ten Business Days after receipt of a
request from RCTC, true and complete copies of all other Subcontracts as may be requested. At
DB Contractor's option, copies of the pages of the Subcontracts delivered to RCTC may be
redacted to remove pricing information; provided, however, that in such event a full copy of the
Subcontract shall be added to the EPDs maintained under Section 26.1.

() RCTC may review the form of subcontract used by DB Contractor for
the Project and require modifications to such form to conform to the requirements in this Contract.

9.1.5. Subcontracts with Affiliates

(a) DB Contractor may have Work and services performed by Affiliates
only under the following terms and conditions:
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(i) DB Contractor shall execute a written Subcontract with the
Affiliate which complies with all requirements for Subcontracts under this Contract;

(i) The terms and conditions of the Subcontract (including pricing
and scheduling) shall be no less favorable to DB Contractor than those that DB Contractor could
reasonably obtain in an arm’s length, competitively procured transaction with an unaffiliated
Subcontractor. DB Contractor shall bear the burden of proving that the same are no less favorable
to DB Contractor; and

(iii) No Affiliate shall be engaged to perform any Work which this
Contract or the Project Management Plan requires be performed by an independent or unaffiliated
party. No Affiliate shall be engaged to perform any Work which would be inconsistent with Good
Industry Practice or other Contract requirements.

(b) Before entering into or amending any Subcontract with an Affiliate, DB
Contractor shall submit a true and complete copy of the proposed Subcontract to RCTC for review
and comment. RCTC has 20 Business Days after receipt to deliver its comments to DB
Contractor.

(c) DB Contractor shall make no payments to Affiliates for Work in advance
of provision of such Work, except for reasonable mobilization payments or other payments
consistent with arm’s length, competitive transactions of similar scope.

9.1.6. Other Requirements

(a) Pursuant to section 6109 of the Public Contract Code, no Subcontractor
shall perform Work if that Subcontractor is ineligible to perform work on public works projects
pursuant to section 1777.1 or 1777.7 of the Labor Code.

(b) DB Contractor shall comply with all other subcontracting requirements
in Section 7 of the Modified Standard Specifications (Exhibit 3).

9.2. Equal Employment Opportunity

9.2.1. DB Contractor shall not, and shall cause the Subcontractors to not,
discriminate on the basis of race, color, national origin or sex in the selection of Subcontractors
and the performance of the Work under this Contract. Failure by DB Contractor to carry out these
requirements is a material breach of this Contract, which may result in the termination of this
Contract or such other remedy as RCTC deems appropriate (subject to DB Contractor’s rights to
notice and opportunity to cure in this Contract).

9.2.2. DB Contractor shall include Section 9.2.1 in every Subcontract (including
purchase orders and in every subcontract of any DB-Related Entity for the Work), and shall
require that they be included in all Subcontracts at lower tiers, so that such provisions will be
binding upon each Subcontractor.

9.2.3. DB Contractor confirms that DB Contractor has an equal employment
opportunity policy ensuring equal employment opportunity without regard to race, color, national
origin, sex, age, religion or handicap; and that DB Contractor maintains no employee facilities
segregated on the basis of race, color, religion or national origin. DB Contractor shall comply with
all applicable Governmental Rules relating to equal employment opportunity and
nondiscrimination, including those in Section 7-1.01A of the Modified Standard Specifications
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(Exhibit 3), and in Exhibits 14 (Federal Requirements) and 16 (Labor Code Requirements), and
shall require its Subcontractors to comply with such provisions.

9.3. Labor Code Requirements

9.3.1. DB Contractor shall comply and cause its Subcontractor to comply with the
provisions of the Labor Code and implementing regulations, including requirements with respect
to prevailing wages, and employment and training of apprentices, as described in Exhibit 16
(Labor Code Requirements).

9.3.2. DB Contractor shall comply with the applicable provisions of the Labor Code
and implementing regulations relating to labor nondiscrimination, and with the applicable federal
requirements, including those in Exhibits 2 (Contract Particulars), 14 (Federal Requirements) and
16 (Labor Code Requirements).

9.3.3. The California Department of Industrial Relations (DIR) is responsible for
monitoring and enforcing prevailing wage requirements of applicable labor laws to insure that all
contractors working on the Project are in compliance with State (Division 2, Part 7, Chapter 1 of
the Labor Code) prevailing wage statutes and regulations. Accordingly, the Project is subject to
the requirements of DIR’s compliance monitoring and enforcement program in Title 8, Chapter 8,
Subchapter 4.5 of the California Code of Regulations, which include, among other requirements,
the obligation to provide payroll records directly to the DIR Labor Commissioner.

9.3.4. Refer to Section 7-1.02K(3) of the Modified Standard Specifications (Exhibit 3)
and Exhibit 16 (Labor Code Requirements) for certain information regarding a number of labor
compliance requirements applicable to the Contract under Labor Code section 1776. The labor
compliance requirements do not constitute an exhaustive list, and that additional labor compliance
requirements may apply to the Project under other Governmental Rules.

9.3.5. DB Contractor shall post a notice at the Site containing the following language:

“This public works project is subject to monitoring and investigative
activities by the Division of Labor Standards Enforcement (DLSE),
Department of Industrial Relations, State of California. This Notice
is intended to provide information to all workers employed in the
execution of the contract for public work and to all contractors and
other persons having access to the job site to ensure compliance
with and enforcement of prevailing wage laws on public works
projects.

The prevailing wage laws require that all workers be paid at least
the minimum hourly wage as determined by the Director of
Industrial Relations for the specific classification (or type of work)
performed by workers on the Project. These rates are listed on a
separate job site posting of minimum prevailing rates required to be
maintained by the public entity which awarded the public works
contract. Complaints concerning nonpayment of the required
minimum wage rates to workers on this Project may be filed with
the office of the DLSE.

Complaints should be filed in writing immediately upon discovery of
any violations of the prevailing wage laws due to the short period of
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time following the completion of the Project that the CMU may take
legal action against those responsible.

Complaints should contain details about the violations alleged (for
example, wrong rate paid, not all hours paid, overtime rate not paid
for hours worked in excess of 8 hours per day or 40 per week, etc.)
as well as the name of the employer, the public entity which
awarded the public works contract, and the location and name of
the Project.

For general information concerning the prevailing wage laws and
how to file a complaint concerning any violation of these prevailing
wage laws, you may contact any DLSE office. Complaint forms are
also available at the Department of Industrial Relations website
found at www.dir.ca.gov/dIse/PublicWorks.html.*

9.3.6. Whenever DB Contractor has knowledge that any actual or potential labor
dispute may delay its performance under this Contract, DB Contractor shall immediately Notify
and submit all relevant information to RCTC.

9.4. Prevailing Wages

9.41. DB Contractor shall comply and cause its Subcontractors to comply with all
applicable requirements of Division 2, Part 7, Chapter 1 of the Labor Code, including those in

Exhibits 2 (Contract Particulars) and 16 (Labor Code Requirements).

9.4.2. If it is found that a DB Contractor employee or a Subcontractor has been or is
being paid a rate of wages less than the rate of wages required by this Contract to be paid, RCTC
may declare a DB Contractor Default under Section 20.1.1(q).

9.5. Key Personnel; Qualifications of Employees
9.5.1. DB Contractor shall:

(a) Appoint or procure the engagement of the Key Personnel in the
positions stated in Exhibit 2 (Contract Particulars);

(b) Not change, or permit any change in, Key Personnel without the prior
written consent of RCTC;

(c) Provide Notice to RCTC of any proposed changes in any Key
Personnel;

(d) Provide phone, e-mail addresses and mobile telephone numbers for all
Key Personnel. RCTC requires the ability to contact the following Key Personnel 24 hours per
day, seven days per week:

(i) Project Manager;
(i) Construction Manager;

(iii) Design Manager;
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(iv) Structures Design Manager; and
(v) Traffic Manager;

(e) Ensure the Key Personnel are available for the time commitment
specified in TP Section 2.6.1. RCTC may require a 100% time commitment per position from any
Key Personnel if RCTC, in its good faith discretion, determines that such personnel are not
devoting sufficient time to the prosecution and performance of the Work; and

(f) Ensure that all Persons performing the Work:

(i) Have the skill and experience and any licenses required to
perform the Work assigned to them; and

(i) Are available for the Work and shall maintain active involvement
in the prosecution and performance of the Work.

9.5.2. RCTC may review the qualifications and character of each individual to be
appointed to a Key Personnel position (including personnel employed by Subcontractors) and
may approve or disapprove use of such individual in such position prior to the commencement of
any Work by such individual or at any time during the prosecution of the Work.

9.5.3. If RCTC determines, in its good faith discretion, that any Person (a) is not
performing the Work in a proper, safe and skillful manner or is detrimental to the Work; (b) poses
a potential health, safety or security threat to RCTC's customers, RCTC Parties or assets; (c)
does not meet the minimum performance requirements of the Work; or (d) is not qualified to fulfill
the responsibilities of his or her appointed Key Personnel position, then upon Notice from RCTC,
DB Contractor or its Subcontractor shall promptly remove such Person and shall not re-employ
them on the Project without the prior written approval of RCTC, which RCTC may grant or
withhold.

9.6. Key Personnel Liquidated Damages

9.6.1. If an individual filling a Key Personnel role is not available for, or actively
involved in, the performance of the Work as required in TP Section 2.6.1, as determined by RCTC
in its good faith discretion, then:

(a) DB Contractor acknowledges that RCTC and the Project will suffer
significant and substantial damages and that it is impracticable and extremely difficult to ascertain
and determine the actual damages which would accrue to RCTC in such event; and

(b) DB Contractor agrees to pay RCTC a liquidated amount as follows, for
each position held by such individual, as deemed compensation to RCTC for such damages:

LIQUIDATED

POSITION AMOUNT

Project Manager $150,000

Construction Manager $100,000

Design Manager $50,000

Structures Design Manager $50,000
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9.6.2. A further liquidated amount in accordance with Section 9.6.1 for the positions
listed above or in the amount of $20,000 for any other Key Personnel will be payable from DB
Contractor to RCTC for each 6 month period where any Key personnel position is vacant or not
being fulfilled in accordance with this Contract as determined by RCTC.

9.6.3. DB Contractor is not liable for Liquidated Damages under Section 9.6.1 if: (a)
DB Contractor removes or replaces such personnel at the direction of RCTC; (b) such individual
is unavailable due to death, retirement, injury or no longer being employed by the applicable DB-
Related Entity (provided that moving to an affiliated company or a Subcontractor is not considered
grounds for avoiding Liquidated Damages); or (c) such individual is unavailable due to RCTC’s
failure to issue NTP1 within 210 days of the Proposal Date for a reason other than the acts or
omissions or any DB-Related Entity, or any DB Contractor Fault; provided DB Contractor promptly
proposes to RCTC a replacement for such personnel for review and approval within 15 Business
Days of unavailability, in the case of Sections 9.6.3(a) or 9.6.3(b) or 15 Business Days from the
issuance of NTP1, in the case of Section 9.6.3(c).

9.6.4. Upon approval of any Key Personnel replacement under Section 9.6.3, the new
individual shall be considered a Key Personnel for all purposes under this Contract, including
Section 9.6.1.
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SECTION 10
PERFORMANCE AND PAYMENT BONDS: GUARANTY

10.1. Provision of Bonds

DB Contractor shall provide RCTC with Bonds securing DB Contractor’s obligations under this
Contract, each in the amount specified in Exhibit 2 (Contract Particulars), and shall maintain such
bonds in full force and effect as described below.

10.1.1. Performance Bond

(a) As a condition precedent to issuance of NTP1, DB Contractor shall
provide RCTC a performance bond in the initial amount specified in Exhibit 2 (Contract
Particulars) (the “NTP1 Performance Bond Amount”), including a multiple obligee rider in favor
of Department, and in the form of Exhibit 8-A (the “NTP1 Performance Bond”).

(b) As condition precedent to issuance of NTP2: (i) the amount of the NTP1
Performance Bond shall increase to the amount specified in Exhibit 2 (the “NTP2 Performance
Bond Amount”), in accordance with the rider included in Exhibit 8-A effecting such increase; or
(ii) DB Contractor shall provide a new performance bond in the same form as Exhibit 8-A (with
such modifications as RCTC may accept, in its sole discretion), including a multiple obligee rider
in favor of Department, in an amount equal to the NTP2 Performance Bond Amount.

(c) RCTC will release the NTP2 Performance Bond upon Final Acceptance
so long as the following conditions have been met: (i) DB Contractor is not in default under this
Contract and no event has occurred which, with the passage of time or the giving of notice, would
constitute a default under this Contract; and (ii) RCTC has received the Warranty Bond in
accordance with Section 10.1.3.

10.1.2. Payment Bond

(a) As a condition precedent to issuance of NTP1, DB Contractor shall
provide RCTC a payment bond in the amount specified in Exhibit 2 (Contract Particulars) (the
“‘NTP1 Payment Bond Amount”), including a multiple obligee rider in favor of Department, and
in the form of Exhibit 8-B (the “NTP1 Payment Bond”).

(b) As a condition to issuance of NTP2: (i) the amount of the NTP1
Payment Bond shall increase to the amount specified in Exhibit 2 (the “NTP2 Payment Bond
Amount”), in accordance with the rider included in Exhibit 8-B effecting such increase; or (ii) DB
Contractor shall provide a new payment bond in the same form as Exhibit 8-B (with such
modifications as RCTC may accept, in its sole discretion), including a multiple obligee rider in
favor of Department, in an amount equal to the NTP2 Payment Bond Amount.

(c) DB Contractor shall maintain the NTP2 Payment Bond in full force and
effect until: (i) DB Contractor has delivered to RCTC (1) evidence, satisfactory to RCTC, that all
Persons eligible to file a Claim against the Payment Bond have been fully paid, and
(2) unconditional releases of Liens and stop payment notices from all Subcontractors who filed a
preliminary notice of a claim against the NTP2 Payment Bond; or (ii) expiration of the statutory
period for Subcontractors to file a claim against the NTP2 Payment Bond.
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10.1.3. Warranty Bond

(a) Subject to Sections 10.1.1(c) and 10.1.2(c), upon Final Acceptance, DB
Contractor may obtain a release of the Performance Bond and Payment Bond if DB Contractor
provides to RCTC and maintains a warranty bond in the form of Exhibit 8-C, or such other security
as RCTC may approve, that guarantees performance of Work required to be performed during
the period following Final Acceptance, including Warranty Work and Plant Establishment Work,
and which shall also constitute a payment bond guaranteeing payment to Persons performing
such Work (the “Warranty Bond”). The Warranty Bond, if used, shall include a multiple obligee
rider, in form and substance consistent with that in Exhibit 8-C, in favor of Department, Utility
Owners and Local Agencies (as applicable).

(b) If used, the Warranty Bond shall be in an amount specified in Exhibit 2
(Contract Particulars) (“Warranty Bond Amount”). RCTC will release the Warranty Bond upon
the later of expiration of the Warranty Period or Plant Establishment Period, provided the following
conditions have been met:

(i) DB Contractor is not in default under this Contract and no event
has occurred that, with the passage of time or the giving of Notice, would constitute a default
under this Contract;

(i) RCTC receives (1) evidence satisfactory to RCTC that all
Persons eligible to file a Claim against the Warranty Bond have been fully paid, and
(2) unconditional releases of Liens and stop payment notices from all Subcontractors, if any, that
filed preliminary notice of a claim against the Warranty Bond;

(iii) The statutory period for Subcontractors to file a Claim against
the Warranty Bond has expired and no claims have been filed; and

(iv)  As of the end of the Warranty Period, DB Contractor has
assigned and transferred to RCTC all unexpired warranties on equipment, materials or otherwise
relating to the Work.

10.1.4. Eligible Surety; Replacement Bonds; Increase in Bonds

(a) Each Bond required under this Contract shall be issued by an Eligible
Surety authorized to do business in the State and listed on United States Department of the
Treasury’s Listing or Approved Sureties or otherwise approved by RCTC in its sole discretion.

(b) If any Bond previously provided becomes ineffective, or if the Eligible
Surety that provided the Bond no longer meets the requirements of this Contract, DB Contractor
shall provide a replacement Bond in the same form issued by an Eligible Surety. DB Contractor
shall provide Notice to RCTC promptly following such Bond being rendered ineffective or when
such Bond’s surety is no longer an Eligible Surety, in no case later than two Business Days
thereafter.

(c) If the Contract Price is increased in connection with a Change Order,
RCTC may require a corresponding proportionate increase in the amount of any Bond, a new
Bond, or alternative security to cover the Change Order Work.
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10.2. No Relief of Liability

Notwithstanding any other provision of this Contract, performance by a Surety or Guarantor of
any of the obligations of DB Contractor shall not relieve DB Contractor of any of its obligations
under this Contract.

10.3. Guaranty

(a) The Guarantor shall provide and maintain the guaranty, in the form of
Exhibit 15, in full force and effect throughout the term of this Contract.

(b) DB Contractor shall periodically report to RCTC regarding the financial
capacity of the Guarantor as required in Section 26.6.2(b). If, at any point during the course of
this Contract, the Guarantor’s financial capacity is materially negatively affected, as determined
by RCTC in its good faith discretion, RCTC may require, and DB Contractor provide, one or more
additional guarantees so that the combined financial capacity of the Guarantor and the additional
guarantors provides equivalent security to RCTC as the guaranty provided as of the Effective
Date. Each such guaranty shall be substantially in the form provided in Exhibit 15, together with
appropriate evidence of authorization, execution, delivery and validity of such guarantee.
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SECTION 11
INSURANCE

DB Contractor shall purchase and continuously maintain in full force and effect the insurance
coverages specified in this Section 11 and Exhibit 12 (Insurance Policy Requirements). Coverage
shall be maintained from and after the Effective Date through the expiration of the Warranty
Period, or such longer or shorter time as may be specifically provided in this Section 11 or Exhibit
12.

11.1. General Insurance Provisions
11.1.1. Commencement of Work

DB Contractor and its Subcontractors shall not commence Work under this Contract or
any applicable Subcontract until DB Contractor or the applicable Subcontractor: (a) obtains the
insurance coverage required under this Section 11 and Exhibit 12 for the applicable Work;
(b) provides RCTC with evidence that the required insurance, as specified under Section 11.1.8,
is in effect for the applicable Work; and (c) RCTC approves such insurance. RCTC has no duty
to pay or perform under this Contract until such evidence of insurance, in compliance with all
requirements of this Section 11, has been provided.

11.1.2. Non Limitation of Insurance Requirements
(a) The Parties acknowledge and agree that:

(i) the insurance coverage provided and limits required under this
Contract are minimum requirements and are not intended to limit DB Contractor’s indemnification
obligations under Section 23, nor do the indemnity obligations limit the rights of the Indemnified
Parties to the coverage afforded by their insured status;

(i) requirements of specific coverage features or limits contained
in this Section 11 and Exhibit 12 are not intended as a limitation on coverage, limits, or other
requirements, or a waiver of any coverage normally provided by insurance;

(iii) specific reference to a given coverage feature is for purposes of
clarification only as it pertains to a given issue and is not intended by any party or insured to be
all inclusive, or to the exclusion of other coverage, or a waiver of any type; and

(iv) all insurance coverage and limits provided by DB Contractor, or
by third parties pursuant to DB Contractor’s obligations under this Contact, and, in each case,
available or applicable to this Contract are intended to apply to the full extent of the insurance
policies, and nothing contained in this Contract limits, or shall be deemed to limit, the application
of such insurance coverage.

(b) With the exception of any insurance required by a railroad, liability
insurance coverage shall not be limited to the specific location designated as the Site, except that
if DB Contractor arranges project-specific general liability, excess liability, or workers’
compensation coverage, limitations of coverage to the Site will be permitted subject to RCTC
approval and use of the broadest available site-specific endorsements. No liability policy shall
contain any provision or definition that would serve to eliminate so-called “third-party-over action”
claims, including any exclusion for bodily injury to an employee of the insured or of any
Subcontractor.
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11.1.3. No Recourse

There shall be no recourse against RCTC or Department for payment of premiums,
deductibles, or other amounts with respect to the insurance DB Contractor is required to provide
under this Contract, except for deductibles payable by RCTC as specified in this Contract.

11.1.4. Changes in Insurance Requirements

RCTC shall provide Notice to DB Contractor of any changes in the requirements to
insurance DB Contractor is required to provide under this Contract. Subject to Section 11.1.10(c),
any additional cost from such change shall be paid by RCTC and any reduction in cost shall
reduce the Contract Price pursuant to a Change Order.

11.1.5. Premiums, Deductibles and Self-Insured Retentions

(@) DB Contractor shall pay all insurance premiums required under this
Section 11.

(b) DB Contractor acknowledges and agrees that for each Claim made
against insurance policies provided under this Contract, with respect to all matters for which DB
Contractor is responsible under this Contract, DB Contractor shall be solely responsible for all
deductibles, self-insured retentions, and loss amounts in excess of the coverage limits provided.

(c) Any self-insured retentions maintained by DB Contractor over
$500,000 must be declared to and approved by RCTC; except that (i) self-insured retentions for
professional liability insurance shall be governed by Section 6 of Exhibit 12, and (ii) self-insured
retentions for commercial general liability insurance shall be governed by Section 1(d) of
Exhibit 12.

(d) In the event RCTC determines, in its good faith discretion, that
conditions exist that could result in substantial financial peril to DB Contractor, RCTC may, in its
good faith discretion, require DB Contractor to post collateral to RCTC guaranteeing payment of
losses and related investigations, claims administration, and defense expenses or require DB
Contractor to reduce the amount of self-insured retentions under the policies.

11.1.6. Required Endorsements or Policy Provisions

All insurance policies that DB Contractor is required to provide under this Contract shall
contain provisions or be endorsed to comply with the following requirements:

(a) Each of the Indemnified Parties, either through endorsement or policy
provision, shall be an insured under DB Contractor’'s and Subcontractors’ commercial general
liability, automobile liability, umbrella or excess liability, pollution liability, and builder's risk
insurance policies. Insured status for Indemnified Parties under any commercial general liability
policy shall be as specified in Section 1(a) of Exhibit 12. Insured status for Indemnified Parties
under any builder’s risk insurance policies shall be as specified in Section 7 of Exhibit 12.

(b) For Claims covered by the insurance required under this Contract, said
insurance coverage shall be primary insurance with respect to the insureds, additional insureds,
and their respective members, directors, officers, employees, agents, and consultants. Any
insurance or self-insurance beyond that required in this Contract that is maintained by an
Indemnified Party, their directors, officers, employees, agents, or consultants shall be excess of
such insurance required by this Contract and shall not contribute with it.
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(c) The insurance shall apply separately to each insured and additional
insured against whom a claim is made or suit is brought, except with respect to the limits of the
insurer’s liability.

(d) Each insurance policy required under this Contract shall be endorsed
to state that coverage shall not be canceled or non-renewed except after providing to RCTC
30 days’ prior Notice (or ten days’ prior Notice in the case of cancellation for non-payment of
premium), and such endorsement shall not include any limitation of liability of the insurer for failure
to provide such Notice.

(e) Each policy shall provide coverage on an “occurrence” basis and not a
“claims made” basis (with the exception of professional liability), and no policy issued on an
occurrence basis shall have any sunset clause requiring reporting within a specified period of
time, except as specified for pollution liability policies in Section 4(e) of Exhibit 12.

11.1.7. Waivers

RCTC and DB Contractor waive all rights against each other, against each other’s agents
and employees, and their respective members, directors, officers, employees, agents, and
consultants for any Third Party Claims to the extent covered by insurance obtained pursuant to
this Section 11 and Exhibit 12, except such rights as they may have to the proceeds of such
insurance. DB Contractor shall include similar waivers in all Subcontracts. Workers’
compensation policies must be endorsed to waive the insurer’s right of subrogation for the parties
identified above. All other policies, except professional liability, shall waive any right of
subrogation by endorsement, or by policy provision that would allow the insured to waive its right
of recovery against the Indemnified Parties and their respective members, directors, officers,
employees, agents and consultants “before loss.”

11.1.8.  Verification of Coverage
(a) DB Contractor Policies
DB Contractor shall:
(i) Prior to its commencement of the applicable Work, cause each
Subcontractor to provide certificates of insurance and amendatory endorsements effecting
coverage required by this Section 11 and Exhibit 12 and maintain such evidence until the fifth

anniversary of the expiration of the last Warranty Period, at which time DB Contractor shall
forward to RCTC all collected evidence of insurance relating to the Project, or copies thereof; and

(ii) Permit, and cause each Subcontractor to permit, RCTC to
inspect any insurance policies that have not been delivered to RCTC; except that this requirement
shall not apply to the corporate or practice professional liability insurance policies of design
Subcontractors.

(b) Renewal Policies

DB Contractor shall promptly deliver to RCTC evidence of insurance
with respect to each renewal policy, as necessary to demonstrate the maintenance of the required
insurance coverages for the terms specified in this Contract. Such evidence shall be delivered to
RCTC not less than 15 Business Days prior to the expiration date of any policy, or such shorter
period as approved in advance by RCTC.
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11.1.9. Review of Coverage

(a) RCTC may at any time to review the coverage, form, and amount of
insurance required under this Section 11 and Exhibit 12, and may require DB Contractor to make
changes in such insurance reasonably sufficient in coverage, form, and amount to provide
adequate protection against the kind and extent of risk that exists at that time.

(b) RCTC may change the insurance coverages and limits required under
this Section 11 and Exhibit 12 by Notice to DB Contractor, whereupon DB Contractor shall, within
60 days of such Notice date, procure the additional and/or modified insurance coverages. Upon
such change, and except as provided in Section 11.1.10, any additional Cost from such change
shall be paid by RCTC and any reduction in Cost shall reduce the Contract Price pursuant to a
Change Order.

11.1.10. Commercial Unavailability of Required Coverages

(a) If, through no fault of DB Contractor, any of the coverages required in
this Section 11 or Exhibit 12 (or any of the required terms of such coverages, including policy
limits) become unavailable or are available only with commercially unreasonable premiums,
RCTC will consider in good faith alternative insurance packages and programs that DB Contractor
proposes, with the goal of reaching agreement on a package that provides coverage equivalent
to that specified in this Contract.

(b) DB Contractor shall demonstrate to RCTC’s satisfaction that
DB Contractor used diligent efforts in the global insurance markets to place the required insurance
coverages, and shall advise RCTC of the specific results of those efforts.

(c) DB Contractor shall not be entitled to any increase in the Contract Price
for increased Costs resulting from the unavailability of coverage and the requirement to provide
acceptable alternatives. RCTC, however, may receive a reduction in the Contract Price if it
accepts alternative policies that provides less than equivalent coverage, with the amount of such
reduction to be determined by extrapolation using the insurance quotes included in the Escrowed
Proposal Documents (or based on other evidence of insurance premiums as of the Proposal Date
if the Escrowed Proposal Documents do not provide adequate information).

11.1.11. Notice of Prosecution of Claims

Responsibility for Notice and prosecution of Claims shall be in accordance with the
following provisions:

(a) To the extent permitted by applicable Governmental Rules, RCTC may
submit RCTC’s Claims and tenders of defense and indemnity under applicable insurance policies.
Unless otherwise directed by RCTC by Notice with respect to RCTC’s insurance Claims, DB
Contractor shall report and process all potential claims by RCTC or DB Contractor against the
insurance policies. DB Contractor agrees to report timely to the insurer(s) under such policies
any and all matters that may give rise to an insurance Claim by DB Contractor or RCTC, and to
promptly and diligently pursue such insurance Claims in accordance with the Claims procedures
specified in such policies, whether for defense or indemnity or both. DB Contractor shall enforce
all legal rights against the insurer under the applicable insurance policies and applicable
Governmental Rules in order to collect thereon, including pursuing necessary litigation and
enforcement of judgments.
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(b) DB Contractor shall immediately provide Notice to RCTC, and
thereafter keep RCTC fully informed, of any incident, Claim, or other matter of which
DB Contractor becomes aware that involves or could conceivably involve an Indemnified Party
as a defendant. DB Contractor shall cooperate with RCTC and shall require its liability insurers
to agree in writing to work with RCTC to assure compliance with all requirements of the California
Government Claims Acts, Government Code sections 910, 911, 912, 913, and 945, regarding
timely response to claims.

(c) RCTC shall promptly provide Notice to DB Contractor of RCTC’s
incidents, potential Claims against RCTC, and matters of which RCTC is actually aware and that
may give rise to an RCTC insurance claim, or to a right of defense and indemnification under
Section 23.1. Delivery of any such Notice will constitute a tender of RCTC’s defense of the Claim
to DB Contractor and the insurer under any applicable insurance policies, subject to RCTC'’s
rights to control its own defense to the extent provided in Section 23.2 or by applicable
Governmental Rules. RCTC shall cooperate with DB Contractor as necessary for DB Contractor
to fulfill its duties under this Contract, including providing DB Contractor a copy of all written
materials RCTC receives asserting a claim against RCTC that is subject to defense by an insurer
under an insurance policy or by DB Contractor under Section 23.1.

(d) If an insurer providing any of the insurance policies required under this
Section 11 becomes the subject of bankruptcy proceedings, becomes insolvent, or is the subject
of an order or directive given by any Governmental Entity, including the State, limiting the insurer’s
business activities, DB Contractor shall promptly secure alternative coverage that complies with
the insurance requirements in this Section 11, so as to avoid any lapse in insurance coverage.

11.1.12. DB Contractor’s Failure to Comply

(a) If DB Contractor or any Subcontractor fails to provide and maintain
insurance as required in this Contract, then RCTC may purchase such insurance or suspend
DB Contractor’s right to proceed with the Work until proper evidence of insurance is provided.

(b) Any amounts paid by RCTC pursuant to Section 11.1.12(a) (plus an
administrative charge equal to 10% of the cost) shall, at RCTC’s sole option, be deducted from
amounts payable to DB Contractor, or reimbursed by DB Contractor upon demand. Nothing in
this Contract shall preclude RCTC from exercising its rights and remedies under Section 20 as a
result of the failure of DB Contractor or any Subcontractor to satisfy the obligations of this
Section 11 and Exhibit 12.

(c) If on account of DB Contractor’s failure to comply with the provisions of
this Section 11 or Exhibit 12, RCTC is adjudged to be responsible for all or any portion of a
judgment, loss, or settlement (through admission or stipulation by DB Contractor or court decision)
that would have been covered by insurance but for non-compliance with this Section 11 or Exhibit
12, then any loss or damage RCTC sustains by reason thereof shall be borne by DB Contractor,
and DB Contractor shall immediately pay the same to RCTC, upon receipt of Notice and evidence
of such loss or damage.

(d) DB Contractor acknowledges and agrees that any actual or alleged
failure on the part of RCTC to inform DB Contractor of non-compliance with any requirement
imposes no additional obligations on RCTC nor does it waive any rights under this Contract.
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11.1.13. Subcontractor Insurance Requirements

(a) DB Contractor shall cause each Subcontractor to provide insurance
that complies with the requirements for DB Contractor-provided insurance in this Section 11 and
Exhibit 12 in circumstances where Subcontractor acts or omissions are not covered by
DB Contractor-provided insurance.

(b) Except as otherwise specified in this Section 11 or Exhibit 12,
DB Contractor has sole responsibility for determining the limits of coverage required to be
obtained by Subcontractors, which determination shall be made in accordance with reasonable
and prudent business practices.

(c) DB Contractor shall cause each such Subcontractor to include the
Indemnified Parties as additional insureds under such Subcontractor’s general liability and excess
liability insurance policies.

(d) If requested by RCTC, DB Contractor shall promptly provide certificates
of insurance evidencing coverage for each Subcontractor. RCTC may contact the Subcontractors
directly in order to verify the above coverage. DB Contractor’s determination of such insurance
shall not be interpreted as relieving DB Contractor or its insurer of any liability otherwise imposed
on DB Contractor or its insurers under this Contract.

11.1.14. Coverage to be Provided by DB Contractor During Warranty Period and
Plant Establishment Period

During the period from Project Completion and through the expirations of the Warranty
Period and Plant Establishment Period, DB Contractor shall continue to comply with insurance
requirements, which shall be the same as required during the period after issuance of NTP1 and
prior to issuance of NTP2, as specified in Sections 1 through 6 of Exhibit 12.

11.1.15. Disclaimer

(a) DB Contractor and each Subcontractor shall ensure that their insurance
programs fit their particular needs, and it is their responsibility to arrange for and secure any
insurance coverage they deem advisable, whether or not specified in this Contract, and to fulfill
their defense and indemnity obligations as specified under this Contract.

(b) RCTC makes no representation or warranty that the coverage, limits of
liability, or other terms specified for the insurance policies required under this Section 11 or Exhibit
12 are adequate to protect DB Contractor against its undertakings under this Contract or its liability
to any third party, nor shall the existence of any such terms preclude RCTC from taking any
actions as are available to it under this Contract or otherwise at law.
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SECTION 12
SITE SECURITY:; MAINTENANCE AND REPAIR: TITLE

12.1. Site Security

DB Contractor shall provide appropriate security for the Site, and shall take all reasonable
precautions and provide protection to prevent damage, injury, vandalism, theft and loss to the
Work, equipment and materials used to perform the Work, real property within the Site (including
all RCTC-Provided Property, Available Properties and Additional Properties) and other property
at or on the Site, whether owned, or under exercise of other real property rights, by DB Contractor,
RCTC, Department or any other third party.

12.2. Obligation to Maintain and Repair
12.2.1. Maintenance and Repair Liability

(a) Subject to DB Contractor’s relief from maintenance responsibilities
under Section 12.2.3, DB Contractor shall:

(i) Perform Maintenance Work and Extra Maintenance Work within
the RCTC-Provided Property, in accordance with and during the time periods in TP Section 21.4;

(i) Maintain and, as applicable, rebuild, repair, or replace Work
(including Design Documents, Construction Documents, materials, equipment, supplies, and
maintenance equipment purchased for permanent installation in, or for use during construction
of, the Project, and regardless of whether RCTC has title thereto) that is injured or damaged from
NTP1 until the Revenue Service Commencement Date for Work comprising the TCS
Infrastructure, and from NTP1 until Final Acceptance for all other Work;

(iii) Maintain and protect existing landscaping (including existing
trees, shrubs, lawns, and other plantings), replacement plantings, and irrigation systems within
the Site in accordance with and during the time periods in TP Section 20.4; and

(iv) Subject to DB Contractor's entittement to additional
compensation or extension of time for Extra Maintenance Work, maintain and, as applicable,
rebuild, repair, or replace all other property (including structures, Ultilities, curbs, walks, drives,
trees, shrubs, lawns, and landscaping) at or on the Site or affected by DB Contractor’s activities,
whether owned by DB Contractor, RCTC, Department, or any other third party from the Effective
Date until Final Acceptance as provided in TP Section 21.4.5, Table 21-1.

(b) DB Contractor shall provide suitable drainage of the roadway and erect
temporary structures where necessary to protect the Work, and equipment and materials used to
perform the Work, from damage and loss. If any element of the Work is damaged, DB Contractor
shall rebuild, repair, or replace the damaged element to the condition this Contract requires for
initial construction of the element.

(c) DB Contractor shall provide guards, protection and covering as
necessary to protect third-party owned real property (including RCTC-Provided Property,
Available Property and Additional Property) and other property within, on, or adjacent to the Site,
and affected in connection with the Work but excluding the TCS Infrastructure. If any such third-
party owned real or other property is damaged (whether caused by a DB-Related Entity or arising
out of the Work) DB Contractor shall immediately provide Notice to the affected third party and to
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RCTC and, subject to Section 12.2.1(d), rebuild, repair, or replace, as applicable, the damaged
property to its condition before the damage.

(d) Where a Governmental Rule or preexisting agreement between the
third-party property owner and either RCTC or DB Contractor requires a different standard for
rebuilding or replacing damaged property, DB Contractor shall rebuild, repair, or replace the
damaged property to such different standard. If, however, the third-party property owner elects
to rebuild or repair the damaged property with its own forces, DB Contractor shall pay such party
to perform that work.

(e) If DB Contractor fails to comply with the requirements of
Section 12.2.1(c) through 12.2.1(d), RCTC may take action under Section 7.4.7 as if the work
was a Nonconformance.

() If ordered by RCTC, DB Contractor shall properly store materials that
have been partially paid for by RCTC. Storage by DB Contractor shall be on behalf of RCTC;
RCTC shall at all times be entitled to the possession of the materials; and DB Contractor shall
promptly return the materials to the Site when requested by RCTC. DB Contractor shall not
dispose of any of the materials so stored except with RCTC’s prior, written consent.

12.2.2. Use of Insurance Proceeds

(a) If insurance proceeds with respect to any loss or damage are paid to
RCTC under any insurance policies required to be provided under this Contract, then RCTC shall
arrange for such proceeds to be paid to DB Contractor as rebuild, repair or replacement work is
performed by DB Contractor to the extent that RCTC has not previously paid for such rebuild,
repair or replacement work.

(b) Release of proceeds to DB Contractor under Section 12.2.2(a) is not a
condition precedent to DB Contractor performing such repair, rebuild or replacement work or an
indication that such rebuild, repair or replacement work has been approved and accepted by
RCTC, and DB Contractor shall remain obligated to pay deductibles and self-insured retentions
as specified in Section 11.

12.2.3. Relief from Maintenance Liability

(a) Effective as of the Revenue Service Commencement Date,
DB Contractor shall be relieved of maintenance liability for the TCS Infrastructure and all other
elements of the Project that comprise the Toll Facilities and which are then placed in full
operations and service, which decision shall be subject to RCTC’s good faith discretion.

(b) All remaining elements of the Work (except for Plant Establishment
Work) and remaining portions of the RCTC-Provided Property shall be considered accepted for
maintenance purposes, and relief from maintenance responsibility for DB Contractor shall occur,
as of the Final Acceptance Date.

(c) Upon expiration of the Plant Establishment Period, DB Contractor shall
be relieved of responsibility for Plant Establishment Work.

(d) Notwithstanding the foregoing, all elements of the Work and portions of
the RCTC-Provided Property that will be owned by Persons other than RCTC or Department
(such as Utility facilities or Local Agencies) will be considered accepted for maintenance purposes
only as of the date of acceptance of maintenance responsibilities by such Persons.
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12.2.4. Extension of Maintenance and Repair Obligation

RCTC may require DB Contractor to continue to maintain, rebuild, repair or replace Work
accepted by RCTC by way of a Change Order or Directive Letter under Section 16.4. Any RCTC-
Directed Change extending DB Contractor’s obligations to maintain, rebuild, repair and replace
Work shall include a requirement to provide performance security separate from the Bonds
described in Section 10.1 and extensions of certain insurance coverages described in Section 11
and Exhibit 12 (Insurance Policy Requirements). Notwithstanding the RCTC-Directed Change,
DB Contractor shall be entitled to release of each Performance Bond and Payment Bond in
accordance with the terms of those instruments and Section 10.1, provided that (a) DB Contractor
has otherwise satisfied all conditions to the release of the Payment Bond and Performance Bond
but for the addition of the extended maintenance, rebuild, repair and replacement obligations
directed by RCTC, and (b) DB Contractor has provided separate performance security for the
extended maintenance, rebuild, repair and replacement obligations in form, amount and
substance satisfactory to RCTC and such security will remain in effect after the release of the
Payment Bond and Performance Bond.

12.3. Title

(a) DB Contractor warrants that it owns, or will own, and has, or will have,
good and marketable title to all materials, equipment, tools and supplies provided, or to be
provided, by it and its Subcontractors that become part of the Project or are purchased for RCTC
for the operation, maintenance, rebuild, repair or replacement thereof, free and clear of all Liens.

(b) Title to all such materials, equipment, tools and supplies delivered to
the Site shall pass to RCTC, free and clear of all Liens, upon the sooner of (i) incorporation into
the Project, (ii) payment by RCTC to DB Contractor of invoiced amounts pertaining to such
materials, equipment, tools and supplies; and (iii) acceptance by RCTC.

(c) Notwithstanding any such passage of title, DB Contractor shall retain
sole care, custody and control of, and risk of loss with respect to, such materials, equipment, tools
and supplies and shall exercise due care with respect thereto until Final Acceptance or until DB
Contractor is removed from the Project.
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SECTION 13
WARRANTIES AND NONCONFORMANCES DURING THE WARRANTY PERIOD

13.1. DB Contractor Warranties
13.1.1.  General Warranty
DB Contractor warrants that:

(a) All Design Work furnished under this Contract shall conform to Good
Industry Practice and shall comply with the applicable requirements of this Contract;

(b) The Project and the Work shall be free of Nonconformances;

(c) Materials furnished by or on behalf of any DB-Related Entity under this
Contract shall be of good quality and shall be new when installed;

(d) Equipment furnished by or on behalf of any DB-Related Entity shall be
of modern design and in good working condition;

(e) The Work shall be free of Deviations that do not constitute RCTC
approved Deviations;

() The Work shall meet all of the requirements and warranties of this
Contract; and

(9) The Construction Work shall be fit for use for the purposes and
requirements set out in this Contract.

13.1.2.  Warranty Period

(a) Subject to Sections 13.1.2(b) and 13.1.2(c), the original Warranty
Period during which each element of the Project shall meet the General Warranty is as follows:

(i) For each element of the Project, except elements that will be
owned by Persons other than RCTC and/or Department (e.g., Utility Owners and Local Agencies),
the Warranty Period commences upon Project Completion and ends two years after the Project
Completion Date; and

(i) For each element of the Project that will be owned by Persons
other than RCTC and/or Department (e.g., Utility Owners and Local Agencies), the Warranty
Period commences upon acceptance of the element by the Person that will own such element
and ends two years after such acceptance, or, in the case of Relocations, for such longer term
required by the applicable Utility Agreement(s).

(b) For each element of the Project subject to Warranty Work, the Warranty
Period for that element shall extend beyond the original Warranty Period, if necessary, to provide
at least a two-year Warranty Period after acceptance of the Warranty Work; except that no
Warranty Period shall exceed three years after the Project Completion Date.

(c) If this Contract is terminated for any reason prior to Substantial
Completion, then a two-year Warranty Period shall apply to the elements of the Project completed
or provided in accordance with the requirements of this Contract on or prior to such termination.
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For such elements, the Warranty Period shall commence upon the Termination Date and end two
years after the Termination Date.

(d) At the completion of the Warranty Period, DB Contractor shall assign
and transfer to RCTC all unexpired warranties on equipment, materials or otherwise relating to
the Work.

13.1.3. Nonconformances during the Warranty Period; Warranty Work

(a) If RCTC determines within the applicable Warranty Period that any of
the Work does not meet the General Warranty, then, subject to Section 7.4.8, DB Contractor shall
perform the Warranty Work necessary to remedy such Work as specified in Section 13.1.3(b),
even if performance of such Warranty Work extends beyond the applicable Warranty Period.

(b) To the extent applicable, the provisions in Sections 7.4.6 through 7.4.8
regarding notice and remedy of Nonconformances prior to Project Completion, shall apply to
Warranty Work, except that if DB Contractor fails to remedy Nonconformances in accordance with
Section 7.4.7, RCTC may, without limiting its rights under Section 14.3.2, make a claim under any
Bond, or draw on any certificate of deposit, letter of credit, or other security provided by DB
Contractor pursuant to this Contract to satisfy such amounts.

(c) RCTC and DB Contractor shall conduct a walkthrough of the Site prior
to expiration of the applicable Warranty Period and produce a punch list of Nonconformances that
require Warranty Work.

13.2. Subcontractor Warranties
13.2.1. Warranty Requirements

(a) Without in any way derogating the General Warranty and DB
Contractor’'s own representations and warranties and other obligations with respect to the Work,
DB Contractor shall obtain from all Subcontractors for periods at least coterminous with the
Warranty Period and cause to be extended to RCTC and Department, appropriate
representations, warranties, guarantees and obligations with respect to design, materials,
workmanship, equipment, tools and supplies provided by such Subcontractors to comply with this
Section 13.

(b) Subject to Section 13.2.1(c), DB Contractor shall cause Subcontractor
warranties to be extended and enforceable by:

(i) RCTC and Department and any other parties for whom Work is
being performed or equipment, tools, supplies or software is being supplied by such
Subcontractor; and

(i) Local Agencies and Utility Owners, with respect to those
portions of the Work owned or controlled by each such Person, respectively provided such
enforcement shall not exceed, RCTC and Department's applicable rights under this
Section 13.2.1(b).

(c) Section 13.2.1(b) shall not apply to standard, pre-specified
manufacturer warranties of mass-marketed materials, products (including software products),
equipment or supplies where the warranty cannot be extended to RCTC using commercially
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reasonable efforts. RCTC agrees to forebear from exercising remedies under any such warranty
so long as DB Contractor is diligently pursuing remedies thereunder.

(d) All representations, warranties, guarantees and obligations of
Subcontractors (i) shall be written so as to survive all RCTC and Department inspections, tests
and approvals under this Contract, and (ii) shall run directly to and be enforceable by DB
Contractor, Department and/or RCTC and their respective successors and assigns.

(e) DB Contractor assigns to RCTC and Department all of DB Contractor’s
rights and interest in all extended warranties DB Contractor receives from any of its
Subcontractors for periods exceeding the applicable Warranty Period. To the extent that any
Subcontractor warranty would be voided by reason of DB Contractor’s negligence or failure to
comply with this Contract in incorporating material or equipment into the Work, DB Contractor
shall remedy such Nonconformance to preserve such Subcontractor warranty.

(f) Except with respect to extended warranties under Section 13.2.1(e)
after expiration of the Warranty Period, if RCTC or Department provides Notice of a failure of any
of the Work to satisfy any Subcontractor warranty, representation, guarantee, or obligation, DB
Contractor shall enforce or perform any such representation, warranty, guaranty, or obligation for
the duration of the applicable warranty (including correcting any Nonconformances).

13.3. No Limitation of Liability

(a) The General Warranty and Subcontractor warranties are in addition to
all rights and remedies available under this Contract or applicable law or in equity, and, subject
to the limitation on punitive, indirect, incidental, or consequential damages in Section 22.2.1, shall
not relieve DB Contractor of any liability or responsibility imposed by this Contract or applicable
law with respect to the Work, including liability for design defects, latent construction defects, strict
liability, breach, negligence, willful misconduct or fraud.

(b) The fact that RCTC may not have discovered any Nonconformance
prior to Final Acceptance shall not constitute an acceptance of such Nonconformances.

13.4. Damages for Breach of Warranty and Other Rights at Law / Equity

Subject to Section 22, RCTC and Department may pursue any remedies available at law or in
equity against DB Contractor and the DB-Related Entities for (a) Nonconformances, including
design defects and latent construction defects; and (b) breach of an express or implied warranty,
Subcontractor warranty or the General Warranty, including the cost of performance of such
obligations by others.
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SECTION 14
PAYMENT FOR SERVICES

14.1. Contract Price
14.1.1. Fixed Price

Except as set out in Section 14.1.2, and as otherwise expressly provided in Section 16:

(a) The complete compensation payable by RCTC to DB Contractor under
this Contract is the Contract Price; and

(b) The Contract Price shall not be modified.
14.1.2. NTP1 Work; Delay in Issuance of NTP2

(a) Subject to Section 19, DB Contractor acknowledges and agrees that
the amount of funds available to pay for Work performed prior to issuance of NTP2 is limited to:

(i) $1,400,000 for performance of NTP1 Submittals, to be paid in
accordance with the NTP1 Payment Schedule; plus

(i) $3,500,000 for performance of NTP Design and Geotechnical
Work, to be paid in accordance with the NTP1 Payment Schedule; plus

(iii) $4,700,000 for mobilization (including NTP1 Mobilization Work)
to be paid in accordance with Section 14.3.5(a)(i); plus

(iv) Premiums for bonds and insurance associated with NTP1 Work
to be paid accordance with Section 14.3.6.

(b) RCTC has no obligation to make any payments to DB Contractor in
excess of the amounts specified under Section 14.1.2(a), until such time (if any) as NTP2 is
issued.

(c) If NTP1 has not been issued by 210 days after the Proposal Date and
such delay is not caused in whole or in part by any act or omission of any DB-Related Entity or
any DB Contractor Fault, then the Contract Price (less any amounts previously earned or paid)
shall be adjusted based on the change in the three-year rolling average of the monthly ENR
Los Angeles Construction Cost Index (CCl), by adding or subtracting the product of the following
from the Contract Price:

D = (Contract Price (less any amounts previously earned or paid))
* ([A-B]/B)

where:
“D” is the adjustment amount;

“A” is the average of the ENR Los Angeles CCI published during
the 36-month period preceding the date of issuance of NTP1
(i.e., the amount determined by taking the average of the index
most recently published as of the date of the NTP1, the index most
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recently published as of the date one month prior to that date, etc.);
and

“B” is the average of the ENR Los Angeles CCI published during
the 36-month period preceding the date thatis NTP1 plus 210 days.

For example, if the Proposal Date was November 20, 2019, the date for commencement of
escalation would be August 16, 2020. Assuming (a) the as-proposed Contract Price (less any
amounts previously earned or paid) is $100,000,000, (b) NTP1 is issued on November 1, 2020,
(c) the average monthly ENR Los Angeles CCI for the 36-month period ending August 16, 2020
was 7500, and (d) the average monthly ENR Los Angeles CCI published for the 36-month period
ending November 1, 2020 was 7875, then the price adjustment amount would be:

D = $100,000,000 x (([7875-7500]/7500)) = $5,000,000

Accordingly, the Contract Price of $100,000,000 would be increased to $105,000,000 as a result
of the delay in issuance of NTP1.

(d) Any Contract Price increase under this Section 14.1.2 shall be
amortized proportionally over all Work at issue, and shall be evidenced by a Change Order
accompanied by a revised Project Schedule and otherwise in accordance with Section 16.

14.2. Invoicing and Payment
The Contract Price shall be invoiced and paid in accordance with the following process.
14.2.1. NTP1 Work

RCTC will pay DB Contractor for NTP 1 Work no more often than once monthly after NTP
1 and only based on the following:

(a) For NTP 1 Submittals in the NTP1 Payment Schedule (Exhibit 10-A),
RCTC will pay DB Contractor the amounts in the corresponding line items for Submittals in the
NTP1 Payment Schedule (Exhibit 10-A) subject to complete submission to and approval by RCTC
of the Submittals for which DB Contractor is requesting payment;

(b) For NTP1 Mobilization Work, RCTC will pay DB Contractor in
accordance with Section 14.3.5(a)(i); and

(c) For bond and insurance premiums for NTP1 Work, RCTC will pay DB
Contractor in accordance with Section 14.3.6(a)(i).

14.2.2. Draft Invoice and Progress Meeting

(a) On or before the 25" day of each month following the issuance of NTP1,
DB Contractor shall deliver to RCTC a draft invoice for that month (“Draft Invoice”), or other
RCTC-approved form, including:

(i) The portion of the Contract Price allocable to the Work actually
performed by DB Contractor in accordance with this Contract during the month, and due in
accordance with the most recent Monthly Progress Schedule, as of the date of the most recent
Progress Meeting;
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(i) The Monthly Progress Report described in TP Section 2.5.3;

(iii) An Invoice Certificate certified by DB Contractor, signed and
sealed by DB Contractor's Representative, with no additions or deletions other than those
approved by RCTC;

(iv) In the case of amounts to be paid on a unit price basis, invoices,
receipts or other evidence establishing the number of units delivered;

(v) In the case of amounts invoiced for Time and Materials Work,
all supporting documentation described in Section 16.10;

(vi) The amounts paid to Subcontractors (including Suppliers) from
the payments made by RCTC to DB Contractor with respect to the prior month’s invoice;

(vii)  Affidavits of payment and unconditional waivers of Liens and
claims, in the applicable forms required under Civil Code sections 8132 and 8138, executed by
DB Contractor and each Subcontractor with respect to all amounts paid in the prior month’s
invoice;

(viii)  In the case of invoices that cover Utility Work, documentation
as required by TP Section 7.2.7.2. Such invoices shall also separately identify the total amount
due for (a) Utility Betterments, and (b) any other Work for which the Utility Owner has Cost
Liability;

(ix) Subcontractor payment releases in the form required in Civil
Code sections 8132 through 8138;

(x) Documentation showing that materials being invoiced meet or
exceed the applicable requirements of the Quality Management Plan (e.g., sampling/testing
frequency, Buy America Certification, etc.);

(xi)  Any other Submittals that this Contract require to be included
with invoice packages;

(xii)  Any amounts otherwise payable in accordance with this
Contract;

(xiii)  All materials, reports, schedules, certifications and other
submittals identified in TP Sections 2.5.3 and 4.3.3; and

(xiv)  Any supporting documentation reasonably requested by RCTC
to enable RCTC to fully and accurately determine (without needing to refer to any other
documentation or information) the amounts payable by RCTC to DB Contractor.

(b) Each Progress Meeting shall be attended by DB Contractor and RCTC
and/or its consultants and may also be attended by Department.

(c) At each Progress Meeting, DB Contractor's and RCTC’s
Representatives shall:

(i) Ascertain the progress of the Work;
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(i) Review the Draft Invoice reflecting the value of Work completed
as of the date of the Progress Meeting based on:

(1) Completed and approved Submittals for NTP1 Work;
(2) Quantities and unit prices for unit priced Work;
(3) Time and materials for Time and Materials Work; and

(4) For all other Work, based on the percentage completion
of Project Schedule activities and the values distributed to such activities; and

(iii) Sign the Draft Invoice, indicating the portions of it that have
been approved and the proposed total payment amount, which shall be the approved value of the
Work then completed, based on the factors in Section 14.2.2(c)(ii), less Retainage and progress
payments previously made.

(d) If DB Contractor fails to submit the Monthly Progress Report by the time
required under Section 14.2.2(a), RCTC may, in addition to any other withholdings, withhold up
to 5% from each progress payment until RCTC receives the Monthly Progress Report.

14.2.3.  Delivery of Invoice

(a) Within seven days after each Progress Meeting, DB Contractor shall
submit to RCTC five copies of an updated Invoice. Each Invoice shall be based upon the Draft
Invoice signed under_Section 14.2.2(c)(iii) and may not include any amounts not approved by
RCTC in the Progress Meeting reviewing the Draft Invoice, except for modifications as appropriate
to account for unit priced, and for Time and Materials Work completed during the remainder of
the Month.

(b) DB Contractor acknowledges that RCTC will obtain funding for portions
of the Work from various sources, and agrees to segregate billings for all such Work in a format
reasonably requested by RCTC and with detail and information as reasonably requested by
RCTC.

(c) Within ten Business Days after RCTC’s receipt of the Invoice, RCTC:

(i) Will review the Invoice for consistency with the Draft Invoice
signed under Section 14.2.2(c)(iii) and compliance with this Contract;

(i) Shall Notify DB Contractor of the amount approved for payment
and specify the reason for disapproval of any remaining amounts in the Invoice; and

(iii) DB Contractor may include any disapproved amounts under
Section 14.2.3(c)(iii) in the next month’s Draft Invoice and Invoice (as applicable) after correction
of the deficiencies noted by RCTC (all such disapproved amounts shall be deemed in dispute
unless otherwise agreed).

14.2.4. Payment by RCTC

(a) Within 30 days after RCTC’s receipt of a complete Invoice or
Application for Final Payment in accordance with Section 14.4, RCTC shall pay DB Contractor
the amount of the invoice or Application for Final Payment approved for payment less any
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applicable Retainage and less any amounts that RCTC is otherwise entitled to withhold or deduct
under this Contract.

(b) For Work authorized by NTP1, RCTC has no obligation to pay
DB Contractor any amount that would result in: (i) payment for any activity or Submittal prior to its
completion and approval by RCTC, as provided in Section 14.2.1; or (ii) aggregate payments for
Work authorized by NTP1 that exceed the maximum limit specified in Section 14.1.2(a).

(c) For Work authorized by NTP2, RCTC has no obligation to pay DB
Contractor any amount that:

(i) Results in payment for any activity in excess of the value of the
activity times the completion percentage of such activity (for non-unit priced Work);

(i) Was not approved by RCTC under Section 14.2.3(c); or

(iii) Results in aggregate payments under this Contract in excess of
the overall completion percentage for the Project multiplied by the Contract Price (for non-unit
priced Work), plus amounts allowed by Change Orders.

14.3. Deductions, Exclusions and Limitations on Payment
14.3.1. Retainage

(a) RCTC shall withhold funds (“Retainage”) from each payment to be
made to DB Contractor under Section 14.2.4 until DB Contractor achieves Substantial
Completion, and thereafter shall cease withholding Retainage from future payments other than
payment for Plant Establishment Work. The Retainage shall be an amount equal to 5% of the
payment amount.

(b) Except as otherwise provided in Section 14.3.1(c), no portion of the
Retainage shall be released until the following conditions have been met:

(i) All Liquidated Damages, Lane Closure Charges and Flagging
Charges have been paid to RCTC in accordance with this Contract;

(i) DB Contractor has established to RCTC’s satisfaction that
Liquidated Damages, Lane Closure Charges and Flagging Charges are not anticipated to be
owing to RCTC;

(iii) DB Contractor has provided Notice requesting release or
Retainage;

(iv) No Event of Default has occurred or remains uncured, and no
event has occurred that, with the passage of time or the giving of notice, would constitute an Event
of Default; and

(v) Release or Retainage has been approved in writing by each
Surety.

(c) RCTC shall release Retainage withheld for Work completed by any
Subcontractor, once per fiscal quarter upon receipt of a quarterly application from DB Contractor
(i) stating the Subcontractor has satisfactorily completed all Work required to be performed under
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its Subcontract, (ii) stating the amount withheld by DB Contractor under the Subcontract, and (iii)
providing all backup information and stop payment notice and Lien releases as may be required
by RCTC.

(d) Within seven days after receipt of payment of Retainage from RCTC to
DB Contractor for completed subcontracted Work, DB Contractor shall pay to the applicable
Subcontractor (i.e., the Subcontractor that completed the subcontracted Work) all moneys
withheld as retention from the Subcontractor, even if Work to be performed by DB Contractor or
other Subcontractors is not completed and has not been accepted. DB Contractor must show
good cause and obtain RCTC’s prior written consent for any delay or postponement in payment
of retainage over 30 days.

(e) Subiject to Section 14.3.1(f), RCTC shall release:

(i) 50% of the Retainage less the total amount of prior releases
(bringing the total withholding to 50% of the value of the total Retainage) 30 days after Substantial
Completion;

(i) An additional portion of Retainage 30 days after Project
Completion to bring the total withholding to 25% of the value of the total Retainage; and

(iii) All remaining Retainage on the date that Final Payment is due
under the Contract other than payment for Plant Establishment Work and 150% of estimated
amounts to pay:

(f) The amounts to be released under Section 14.3.1(e) shall be reduced
by 150% of the sum of (i) any amounts which RCTC is required to retain under Public Contract
Code section 9203, (ii) amounts applied to the payment of Losses incurred by RCTC for which
DB Contractor is responsible, (iii) amounts that RCTC deems advisable, in its good faith
discretion, to retain to cover any existing or threatened claims, Liens and stop payment notices
from Subcontractors, Suppliers, laborers, Utility Owners, BNSF or other third parties relating to
the Project, (iv) the estimated cost, as determined by RCTC, in its good faith discretion, of
remedying any Nonconformances or otherwise remedying any breach of contract or Event of
Default by DB Contractor, (v) amounts RCTC is required to retain under applicable federal law,
including 26 U.S.C. § 3402, and (vi) any Liquidated Damages, Lane Closure Charges or Flagging
Charges.

(9) Final payment of Retainage not applied as a result of Section 14.3.1(f)
shall be made upon DB Contractor’s showing, to RCTC’s satisfaction, that all such matters have
been resolved, and DB Contractor shall deliver to RCTC a certificate representing that there are
no outstanding Claims of DB Contractor or any Claims, Liens or stop payment notices of any
Subcontractor, Supplier, laborer, Utility Owner or other third party with respect to the Work.

(h) RCTC shall release payment for Plant Establishment Work in
accordance with Section 14.3.8.

(i) DB Contractor may substitute securities or a letter of credit for the
Retainage pursuant to the procedures contained in Public Contract Code section 22300. No such
substitution shall be accepted until: (i) RCTC approves such securities or letter of credit as
qualifying substitutes; (ii) the value of such securities has been established to RCTC’s
satisfaction; (iii) the Parties have entered into an escrow agreement (if the securities are to be
held in escrow) in form substantially similar to that contained in Public Contract Code
section 22300; (iv) and all documentation necessary for assignment of the securities to RCTC or
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to the escrow agent, as appropriate, has been delivered in form and substance satisfactory to
RCTC. If DB Contractor has substituted securities for any of the Retainage, then RCTC may
request that such securities be revalued from time to time, but not more often than monthly. Such
revaluation would be made by the Person designated by RCTC and approved by DB Contractor.
If such revaluation results in a determination that such securities have a market value less than
the amount of Retainage for which they were substituted, then, notwithstanding anything to the
contrary contained in this Contract, the amount of the Retainage required under this Contract shall
be increased by such difference in market value. Such increased Retainage shall be withheld
from the next progress payment due to DB Contractor under this Contract.

14.3.2.  Withholding of Payment
Notwithstanding any other provision of this Contract and in addition to the deductions

provided for under Section 14.3.1, RCTC may deduct from any payment owing under this
Contract:

(a) Any debt, charge, payment, reimbursement or other moneys due from
DB Contractor to RCTC, whether under this Contract, under applicable Governmental Rules or in
equity, including Liquidated Damages, Lane Closure Charges or Flagging Charges, that have
accrued as of the date of the Invoice or Application for Final Payment, or that are anticipated to
accrue based on the Completion Deadlines shown in the Project Schedule;

(b) Any Claim that RCTC or others as specified below may have against
DB Contractor including;

(i) Failure of DB Contractor to make payments of undisputed
amounts to a Subcontractor when such payments are due under the Subcontract, which failure is
not cured by DB Contractor; and

(i) Third Party Claims for which DB Contractor is responsible under
this Contract;

(c) If a notice to stop payment is filed with RCTC, due to DB Contractor’s
failure to pay for labor or materials used in the Work, money due for such labor or materials, plus
the 25% prescribed by law, will be withheld from payment to DB Contractor. In accordance with
Civil Code section 9364, RCTC may accept a bond by a corporate surety in lieu of withholding
payment;

(d) Any sums expended by or owing to RCTC as a result of DB Contractor’s
failure to maintain the As-Built Documents;

(e) Any sums expended by RCTC in performing any of DB Contractor’s
obligations under this Contract that DB Contractor has failed to perform or that RCTC may elect
to undertake itself plus an administrative charge equal to 10% of such costs;

(f) Any sums for a Change Order that decreases, omits, deletes or
removes Work;

(9) Any sums for Nonconformances that are not timely remedied by DB
Contractor pursuant to the terms of this Contract; and

(h) All legally required sums for, but not limited to stop notices, labor and
tax Liens, including any fines or penalties RCTC or Department incurs because of the failure or
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alleged failure by any DB-Related Entity to comply with the Governmental Approvals or
Governmental Rules (including any Environmental Laws).

The failure by RCTC to deduct any of these sums from any payment shall not constitute
a waiver of RCTC'’s rights (i) to such sums or (ii) with respect to any breach or default related
thereto. When the reasons for deducting, offsetting or withholding payment are removed, RCTC
shall pay DB Contractor for amounts previously deducted as part of the next monthly payment.

14.3.3. Interest

(a) Any amounts that DB Contractor owes to RCTC under this Contract
shall earn interest from the date such amounts are due to RCTC at the lesser rate of (i) 10% per
annum, and (ii) the maximum rate allowable under applicable Governmental Rules.

(b) Except with respect to Claims under Section 24, if payment of any
undisputed amount from RCTC to DB Contractor is made after the 30th day following the proper
submission of an undisputed and properly complete Invoice, then the payment shall include
interest on the amount owing, at the rate in Code of Civil Procedure section 685.010(a), from the
30th day after the payment was due until the date of payment.

(c) Interest shall not accrue on Retainage or monies withheld pursuant to
stop notices or the final payment.

14.3.4. Unincorporated Materials

RCTC will not pay for materials not yet incorporated in the Work unless the following
conditions are met:

(@) Material shall be delivered to the Site, or delivered to DB Contractor
and promptly stored by DB Contractor in bonded storage at a location approved by RCTC, in its
reasonable discretion. DB Contractor shall submit certified bills for such materials with the
Invoice, as a condition to payment for such materials. RCTC shall allow and pay only such portion
of the amount represented by these bills as in its opinion is consistent with the reasonable cost of
such materials. If such materials are stored at any site not approved by RCTC, DB Contractor
shall accept responsibility for and pay all personal and property taxes that may be levied against
RCTC by any state or subdivision thereof on account of such storage of such material. RCTC
will permit DB Contractor, in good faith, to contest the validity of any such tax levied against RCTC
in appropriate proceedings and in the event of any judgment or decree of a court, DB Contractor
agrees to pay same together with any penalty or other costs, relating thereto.

(b) DB Contractor shall promptly execute, acknowledge and deliver to
RCTC proper bills of sale or other instruments in writing in a form acceptable to RCTC conveying
and assuring to RCTC title to such material included in any Invoice, free and clear of all Liens, as
and when title passes under Section 12.3 for any materials delivered to Site. DB Contractor shall
conspicuously mark such material as the property of RCTC, shall not permit such materials to
become commingled with non-RCTC-owned property and shall take such other steps, if any, as
RCTC may require or regard as necessary to vest title to such material in RCTC free and clear of
Liens.

(c) Material included in an Invoice but which is subsequently lost, damaged
or unsatisfactory shall be deducted from succeeding Invoices.
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(d) Payment for material provided and delivered as indicated in this
Section 14.3.4 will not exceed the amount paid by DB Contractor as evidenced by a bill of sale
supported by the paid Invoice. RCTC shall withhold Retainage from such payment as specified
in Section 14.3.1.

14.3.5. Payment for Mobilization

(a) RCTC shall pay DB Contractor for mobilization an amount equal to the
amount set out in Exhibit 2 (Contract Particulars), not to exceed $14.8 million. This amount shall
be fixed and paid in installments as follows:

(i) The first $4.7 million for NTP1 Mobilization Work shall be paid
in three consecutive monthly installments of equal amounts, commencing with RCTC’s first
payment to DB Contractor after issuance of NTP1;

(ii) The second payment shall be made after issuance of NTP2 in
an amount not to exceed $3 million, payable when 5% of the Contract Price is earned on items
other than mobilization;

(iii) The third payment shall be made after issuance of NTP2 in an
amount not to exceed $2.5 million, payable when 7.5% of the Contract Price is earned on items
other than mobilization; and

(iv)  The fourth payment shall be made after issuance of NTP2 in an
amount not to exceed $1.1 million, payable when 10% of the Contract Price is earned on items
other than mobilization.

14.3.6. Payment for Bond and Insurance Premiums

(a) RCTC shall reimburse DB Contractor for bond and insurance premiums
set forth in the Proposal. Any additional bond and insurance premiums with respect to Work
performed under a Change Order (whether it is a reduction or increase) will be paid on the basis
of the amount actually paid, without markup and not to exceed the amount set out in Exhibit 2
(Contract Particulars). DB Contractor shall invoice such pass-through amounts as follows:

(i) For the portion of the Contract Price allocated to bond and
insurance premiums for NTP1 Work, no earlier than the first Invoice following NTP1;

(i) For the portion of the Contract Price allocated to bond and
insurance premiums for NTP2 Work, no earlier than the first Invoice following NTP2; and

(iii) Except for any Work performed with respect to a Change Order,
any excess portion of the insurance premiums actually paid, without markup shall be payable
following Substantial Completion provided such amounts do not exceed the amount set out in
Exhibit 2 (Contract Particulars).

14.3.7. Payment for As-Built Documents

DB Contractor shall not be entitled to payment for the last $824,200 until As-Built
Documents have been delivered to RCTC and approved by RCTC.

14.3.8. Payment for Plant Establishment Work
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RCTC shall retain from payment to DB Contractor an amount equal to $200,000 until the
end of the Plant Establishment Period and RCTC'’s receipt of a certification from DB Contractor
representing that there are no outstanding Claims of DB Contractor or any claims, Liens or stop
payment notices of any Subcontractor, Supplier, laborer or third party with respect to the Plant
Establishment Work.

14.3.9. Payment for Equipment

RCTC shall not pay for direct costs of equipment. Costs of equipment, whether new, used,
or rented, and to the extent not included in the mobilization payments under Section 14.3.5, shall
be allocated to and paid for as part of the activities with which the equipment is associated, in a
manner which is consistent with the requirements of Section 16.10.3.

14.3.10. DB Contractor Payment for Department furnished materials

DB Contractor shall pay RCTC for all Department furnished materials in accordance with
Section 6-1.02 of the Modified Standard Specifications.

14.4. Final Payment

14.4.1. Final Payment for all Work, other than Plant Establishment Work, shall not
become due to DB Contractor under this Contract until DB Contractor submits to RCTC the
Application for Final Payment showing the proposed total amount due to DB Contractor, including
Retainage. The Application for Final Payment shall include:

(a) All requirements for Invoices under Section 14.2.2;

(b) A list of all outstanding or pending DB Contractor Change Requests
and all existing or threatened claims, Liens and stop payment notices by Subcontractors, Utility
Owners, BNSF, or other third parties relating to the Project, including any notices filed or to be
filed with the Affidavit of Final Acceptance, stating the amount at issue associated with each such
notice;

(c) Complete and legally effective releases or waivers of Liens and stop
payment notices, in the applicable forms required under Civil Code sections 8132 through 8138,
from all Persons legally eligible to file Liens and stop payment notices in connection with the Work;
except that, as applicable, DB Contractor may provide release bonds, or other security acceptable
to RCTC, in amounts equal to 125% of amounts claimed in any stop payment notices filed in
connection with the Project;

(d) Consent of any Guarantors and Surety(ies) to the Final Payment;

(e) An executed release from DB Contractor for any Claims that arise in
connection with the Work that survives the Final Payment, including an express and unconditional
waiver and release sufficient to waive any rights and benefits DB Contractor may have pursuant
to section 1542 of the Civil Code, which shall release and waive any Claims against the
Indemnified Parties, excluding only those matters identified in any Change Notices listed as
outstanding in the Application for Final Payment and any Claims for unpaid amounts owing under
this Contract relating to Plant Establishment Work and Warranty Work. The release shall be
accompanied by an affidavit from DB Contractor certifying that:

(i) All Work has been performed in accordance with this Contract;
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(i) It has resolved any Claims made by Subcontractors, Ultility
Owners, BNSF and others against DB Contractor or the Project;

(iii) It has no reason to believe that any Person has a valid Claim
against DB Contractor or the Project which DB Contractor has not provided Notice of to RCTC as
of the date of the certificate; and

(iv)  All guarantees, the General Warranty and Subcontractor
warranties are in full force and effect.

() Bills of sale or other instruments of title transfer or assignment with
respect to Intellectual Property (excluding Proprietary Intellectual Property), as requested by
RCTC, free and clear of liens, claims and encumbrances;

(9) Affidavits of prevailing wages paid, signed and submitted by DB
Contractor and each Subcontractor required to submit such an affidavit under Labor Code
section 1775(b)(4) in the form required under Governmental Rules or Project Standards;

(h) Assignment to RCTC of all right, title and interest in and to all claims
and causes of action it might have under section 4 of the Clayton Act (15 U.S.C. § 15) or under
the Cartwright Act (Chapter 2 (commencing with section 16700) of Part 2 of Division 7 of the
Business and Professions Code), arising from purchases of goods, services, equipment,
hardware, software or materials in accordance with this Contract or any Subcontract; and

(i) Such other supporting documentation to enable RCTC to fully an
accurately determine (without needing to refer to any other documentation or information) the
amounts payable by RCTC to DB Contractor, including any information reasonably requested by
RCTC.

14.4.2. DB Contractor Change Requests filed concurrently with the Application for
Final Payment must otherwise be timely and meet all requirements under Section 16 and are
subject to Section 15.

14.4.3. If the Application for Final Payment lists any existing or threatened Claims,
Liens and stop payment notices of Subcontractors, Suppliers, laborers, Utility Owners, BNSF or
other third parties against DB Contractor, RCTC or the Project, or if any is thereafter filed, RCTC
may withhold from payment such amount as RCTC deems advisable to cover any amounts owing
or which may become owing to RCTC by DB Contractor, including costs to complete or remediate
uncompleted Work or Nonconformances, and 125% of the amount of any existing or threatened
Claims, Liens and stop payment notices of Subcontractors, Suppliers, laborers, Utility Owners,
BNSF and other third parties against DB Contractor, RCTC or the Project.

14.4.4. RCTC will review DB Contractor’s proposed Application for Final Payment as
if it were an Invoice under Section 14.2.3 except that any changes or corrections, including
deductions described in Section 14.3.2 or 14.4.3, will be forwarded to DB Contractor for correction
within 20 Business Days. Any changes or corrections made pursuant to this Section 14.4.4 will
be reflected in an updated monthly payment schedule showing the net amount owed to DB
Contractor by month.

14.4.5. DB Contractor’s acceptance of Final Payment for the Work shall constitute a
waiver of all Claims by DB Contractor, known or unknown, suspected or unsuspected, except
those previously made in writing and identified as unsettled at the time of submission of the
Application for Final Payment for the Work and Claims which DB Contractor may be entitled to
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assert against RCTC with respect to indemnities under this Contract or with respect to RCTC's
breach of obligations under this Contract to be performed after Final Payment.

14.5. Payment for Subsequent Claims

Except as set out in Section 14.4.5, if, after Final Payment is made, it is determined through the
informal or formal Claims or dispute resolution processes in this Contract, that either Party is
entitled to payment from the other Party with respect to Claims that (a) were identified as being
unsettled in the release and waivers of Claims required in Section 14.4.1(b), (b) DB Contractor
may be entitled to assert against RCTC with respect to indemnities under this Contract or with
respect to RCTC’s breach of obligations under this Contract that may occur after the Final
Payment, or (c) RCTC may be entitled to assert against DB Contractor with respect to
DB Contractor's continuing obligations under this Contract, such Party shall pay the amounts
determined to be owing to the other Party within ten Business Days after such determination.

14.6. Payments Not Acceptance of Work

14.6.1. Any payment of moneys under Section 14.2.4 is not (a) evidence of the value
of Work, (b) evidence that the Work has been satisfactorily carried out in accordance with this
Contract, (c) an admission of liability by RCTC, (d) an approval by RCTC of DB Contractor’s
performance or compliance with this Contract, (e) an acknowledgement that RCTC has inspected
or accepted the Work or (f) a waiver of any Claim or right that RCTC may then or thereafter have,
including among others, warranty and indemnity rights.

14.6.2. All payments made by RCTC shall be subject to correction or adjustment in
subsequent progress reviews and payments.

14.7. Payment to Subcontractors

14.7.1. Upon receipt of payment from RCTC, DB Contractor shall pay each
Subcontractor within seven days of receipt of payment from RCTC, out of the amount paid to DB
Contractor on account of such Subcontractor’s portion of the Work, the amount to which such
Subcontractor is entitled, less any retainage provided for in the Subcontract.

14.7.2. Any breach of the prompt payment requirements in Section 14.7.1 shall subject
DB Contractor to the penalties, sanctions and other remedies specified in Business and
Professions Code section 7108.5, and may result in the application of appropriate administrative
sanctions, including RCTC’s right to withhold two percent of the Invoice amount due to DB
Contractor as a penalty for every month that full payment is not made to a Subcontractor. This
requirement shall not be construed to limit or impair any contractual, administrative, judicial or
equitable remedies otherwise available to DB Contractor or any Subcontractor against each other
in the event of a dispute involving late payment or nonpayment by DB Contractor or deficient
Subcontract performance or noncompliance by a Subcontractor.

14.7.3. RCTC has no obligation to pay or to see to the payment of money to a
Subcontractor, except as may otherwise be required by applicable Governmental Rules. Within
five Business Days after submission of any Notice of Claim (including any Relevant Event Notice)
or other similar notification under this Contract, in each case, that is based in whole or in part on
a request by a Subcontractor for a price increase or time extension under its Subcontract, DB
Contractor shall review and analyze the claim, determine in good faith and certify that it is justified
under the Subcontract and that DB Contractor is justified in making its request for an increase in
compensation and/or time extension. Each such Notice of Claim (or similar notification) involving
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Subcontractor work shall include a summary of DB Contractor’s analysis of the claim. Any Notice
of Claim (or similar notification) under this Section 14.7.3 shall be considered incomplete if it
involves Subcontractor work and is not accompanied by such analysis and certification.

14.8. Payment of “Claims” under Public Contract Code section 9204

The Parties acknowledge that Public Contract Code section 9204 requires RCTC to make
payments to DB Contractor with respect to any portion of a "claim" as that term is defined in Public
Contract Code section 9204, which RCTC identifies as undisputed. If any such payments are
made, future Invoices shall account for such payments in a manner acceptable to RCTC. A copy
of Public Contract Code section 9204 is attached as Exhibit 23.

14.9. Disputes

Failure by RCTC to pay any amount in dispute shall not alleviate, diminish or modify in any respect
DB Contractor’s obligation to perform the Work in accordance with this Contract, and DB
Contractor shall not cease or slow down its performance under this Contract on account of any
such amount in dispute. Any Dispute regarding payment shall be resolved in accordance with
Section 24. DB Contractor shall proceed as directed by RCTC pending resolution of the Dispute.
Upon resolution of any such Dispute, each Party shall promptly pay to the other any amount
owing.
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SECTION 15
GENERAL PROVISIONS APPLYING TO CHANGES IN THE WORK

15.1. Mitigation

15.1.1. If an event occurs for which DB Contractor considers it is entitled to claim an
extension of time, compensation, relief from performance of its obligations under this Contract or
other relief under this Contract (a "Relevant Event"), DB Contractor shall, and shall require DB-
Related Entities to use and continue to use commercially reasonable efforts to:

(a) Eliminate or mitigate the Losses, schedule impacts, and other adverse
consequences of the Relevant Event on performance of the Work by re-sequencing, reallocating,
and/or redeploying forces to other Work, as appropriate;

(b) Except as expressly provided in this Contract, continue to perform and
remain liable and responsible for its obligations under this Contract notwithstanding the Relevant
Event; and

(c) Resume performance of Work affected by the Relevant Event as soon
as practicable and in all events promptly after the cessation or mitigation of the Relevant Event.

15.1.2. To the extent that DB Contractor does not comply with its obligations under
this Section 15.1, then DB Contractor’s entitlement to claim an extension of time, compensation,
or relief from performance of its obligations, or other relief under this Contract with respect to the
Relevant Event will be reduced or eliminated to the extent of such failure.

15.2. Deductions/Reductions for Relevant Events

15.2.1. The compensation payable, extension of time granted, or other relief provided
to DB Contractor in connection with an applicable Relevant Event shall be reduced:

(a) By any amount any DB-Related Entities recovers under any insurance
policy required under this Contract, or otherwise maintained by DB-Related Entities, or would
have recovered if the DB-Related Entity had complied with the requirements of this Contract in
respect of any insurance policy required under this Contract, which amount, for greater certainty,
will not include any excess or deductibles or any amount over the maximum amount insured under
any such insurance policy;

(b) Subject to Section 16.6.2(b), in the case of an extension of time, by the
amount of time avoided or otherwise reduced as a result of the Relevant Event;

(c) By the amount of any Costs avoided or otherwise reduced as a result
of the Relevant Event; or

(d) To the extent the Relevant Event arises out of, relates to, or was caused
or contributed to by any act or omission of any DB-Related Entity or DB Contractor Fault.

15.3. Sole Entitlement
DB Contractor acknowledges and agrees that:

(a) The Contract Price constitutes full compensation for performance of the

Work; and
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(b) DB Contractor's sole right to claim an extension of time, additional
compensation, relief from performance of its obligations, or other relief under this Contract or to
otherwise make any Claim for any Losses in connection with any Change or Relevant Event is as
set out in Section 15, Section 16 and Section 17.

15.4. Notifications; Delay in Notification

15.4.1. If DB Contractor submits to RCTC any Notice or any required information with
respect to a Relevant Event (“Relevant Event Notice”) after the due date under this Contract for
the applicable Relevant Event, then DB Contractor shall be deemed to have expressly waived:

(a) The right to collect any Costs, in connection with the Relevant Event,
that DB Contractor incurs prior to the delivery date of the Relevant Event Notice; and

(b) The right to an extension of any Completion Deadline for a Critical Path
delay in connection with the Relevant Event, which accrued prior to the delivery date of the
Relevant Event Notice.

15.4.2. If DB Contractor fails to provide a Relevant Event Notice within the earlier of:
(a) the timeframe expressly stated within this Contract with respect to the specific Relevant Event;
or (b) 20 Business Days after the earlier of (i) obtaining Actual Knowledge of a Relevant Event;
or (ii) the date on which it should have, in the exercise of reasonable diligence or in the
performance of its obligations under this Contract, been aware of the Relevant Event,
DB Contractor shall not be entitled to any relief, and waives all relief, in connection with that
Relevant Event, unless DB Contractor proves to RCTC, based on clear and convincing evidence,
that:

(a) RCTC was not materially prejudiced by the lack of the Relevant Event
Notice; or

(b) RCTC's Representative had Actual Knowledge of the Relevant Event
prior to the due date for the Relevant Event Notice.

15.4.3. DB Contractor may be entitled to relief under this Contract for such Relevant
Event, subject to application of Section 15.4.1 and the other applicable provisions of this Contract.

15.4.4. The following matters (among others) shall be considered in determining
whether RCTC has been prejudiced by DB Contractor's failure to provide a timely Relevant Event
Notice:

(a) The effect of the delay on alternatives available to RCTC (that is, a
comparison of alternatives available at the time Notice was actually given and alternatives that
would have been available if Notice were given within the applicable time frame in
Section 15.4.2); and

(b) The impact of the delay on RCTC's ability to obtain and review objective
information contemporaneously with the applicable Relevant Event.

15.4.5. DB Contractor's failure to provide a Relevant Event Notice within
(a) 15 Business Days of the timeframe expressly stated within this Contract with respect to the
specific Relevant Event; or (b) 30 Business Days after the earlier of (i) obtaining Actual Knowledge
of a Relevant Event; or (ii) the date on which it should have, in the exercise of reasonable diligence
or in the performance of its obligations under this Contract, been aware of the Relevant Event
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shall preclude DB Contractor from any relief due to the occurrence of the Relevant Event,
including the right to receive payment for any Costs, receive a Change Order or make any Claim
for any Losses or Costs in connection with the Relevant Event.

15.4.6. DB CONTRACTOR HEREBY EXPRESSLY WAIVES ALL RIGHTS TO
ASSERT ANY AND ALL CLAIMS BASED ON ANY CHANGE IN THE WORK, DELAY,
SUSPENSION OR ACCELERATION (INCLUDING ANY CONSTRUCTIVE CHANGE IN THE
WORK, DELAY, SUSPENSION OR ACCELERATION) FOR WHICH DB CONTRACTOR
FAILED TO PROVIDE PROPER AND TIMELY NOTICE OR FAILED TO PROVIDE A TIMELY
DB CONTRACTOR CHANGE REQUEST, AND AGREES THAT IT SHALL BE ENTITLED TO NO
COMPENSATION OR DAMAGES OR TIME EXTENSION WHATSOEVER IN CONNECTION
WITH THE WORK EXCEPT TO THE EXTENT THAT THE CONTRACT EXPRESSLY
SPECIFIES THAT DB CONTRACTOR IS ENTITLED TO A CHANGE ORDER OR OTHER
COMPENSATION, DAMAGES OR TIME EXTENSION.
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SECTION 16
CHANGES IN THE WORK

16.1. Change Order and Directive Letters

Subject to Section 15, this Section 16 sets forth the requirements for obtaining Change Orders
and Directive Letters.

To the extent that any other provision of this Contract expressly provides for a Change Order or
Directive Letter to be issued, such provision is incorporated into and subject to Section 15 and
this Section 16.

16.2. Right of RCTC to Issue Change Orders and Directive Letters

16.2.1. RCTC may, at any time and for any reason, without notice to any Surety or
Guarantor, authorize and/or require a change within the general scope of this Contract pursuant
to a Change Order or Directive Letter.

16.2.2. DB Contractor shall have no obligation to perform any material change outside
the general scope of this Contract, except on terms mutually acceptable to RCTC and DB
Contractor.

16.2.3. For the purpose of Sections 16.2.1 and 16.2.2:

(a) Any direction to perform Work shall not be considered a Change and
shall be considered within the general scope of this Contract if the direction is related in whole or
in part, or directly or indirectly, to the Project; or

(b) Any direction to delete or modify the Work shall be considered within
the general scope unless, as a result the change, this Contract would no longer be considered a
contract to design and build the Project of the nature described in the RFP.

16.3. Issuance of Directive Letter

16.3.1. RCTC may, at any time and for any reason, issue a Directive Letter to
DB Contractor with respect to a change or in the event of any Dispute regarding the scope of
Work.

16.3.2. Any Directive Letter shall state that it is issued under this Section 16.3 and
provide a written detailed description of the change, and the proposed basis for compensation or
reduction in compensation, if any.

16.3.3. Directive Letters shall be effective upon issuance by RCTC. If RCTC issues a
Directive Letter, DB Contractor shall proceed immediately to implement the change in accordance
with the Directive Letter, pending execution of a formal Change Order in the event of a Change.
If, however, the Directive Letter states that the directed Work is within DB Contractor's original
scope of Work and does not constitute a Change, DB Contractor shall proceed with the Work as
directed, but may advise RCTC that it considers the directed Work to constitute a Change and
request that RCTC issue a Change Order under Section 16.4.

16.3.4. In RCTC’s sole discretion, a Directive Letter may also be considered a Notice
by RCTC pursuant to Section 16.4.2(b)(ii), requiring DB Contractor to provide a Change
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Response to RCTC, provided the DB Contractor is provided Notice in the Directive Letter to such
effect by RCTC.

16.4. RCTC-Directed Change Orders
16.4.1. Change Notice

If RCTC desires to evaluate whether to initiate an RCTC-Directed Change, then RCTC
may issue a Change Notice setting out the details of the proposed Change.

16.4.2. Change Notice Consultations

(a) Within seven days after delivery of RCTC's Change Notice, or such
shorter period as the Parties mutually agree depending upon the complexity of the proposed
Change, the Parties shall consult to define the proposed scope of the Change. Within five
Business Days after the initial consultation, or such longer period as the Parties mutually agree,
the Parties shall consult concerning the estimated cost and time impacts, if any, to complete the
Change Work. DB Contractor shall provide data regarding such matters as requested by RCTC.

(b) Within five Business Days after the second consultation and provision
of any data regarding matters RCTC requests, RCTC shall notify DB Contractor whether RCTC:

(i) Wishes to issue a Change Order or Directive Letter;

(i) Wishes to request DB Contractor to provide a full Change
Response;

(iii) Wishes to request DB Contractor to prepare a modified work
plan for the Change and a full Change Response based on the modified work plan; or

(iv)  No longer wishes to issue a Change Order.
16.4.3. Change Response
(a) If so requested by RCTC, within ten Business Days after receiving
Notice under Section 16.4.2(b)(ii), or such longer period as the Parties mutually agree, DB

Contractor shall prepare and deliver to RCTC, for RCTC's review and approval, a Change
Response that includes:

(i) A detailed written evaluation of and justification for the proposed
Change, including all activities associated with the Change and the specific provision(s) of this
Contract which permit a Change Order, including data and documents supporting such
evaluation;

(ii) A statement and detailed breakdown of the estimated increase
or decrease (as applicable) to the Contract Price and adjustments to any applicable budget within
or component of the Contract Price required as a result of the Change including all data and
reports required under Section 16.17 and Section 16.18) to support such estimate;

(iii) A breakdown for labor, materials, equipment and permitted
markups for overhead and profit;
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(iv) If the Work will be performed by Subcontractors and if the work
is sufficiently defined to obtain Subcontractor quotes, DB Contractor shall obtain and provide
quotes (with breakdowns showing cost of labor, materials, equipment, and markups for overhead
and profit) on the Subcontractor's stationery, and shall include such quotes as back-up for DB
Contractor's estimate. No markup shall be allowed in excess of the amounts allowed under
Section 16.10;

(v) If DB Contractor believes the Change affects a Critical Path, it
shall provide an impacted delay analysis indicating all activities represented or affected by the
Change, with activity numbers, durations, predecessor, and successor activities, resources and
cost, and with a narrative report, in form satisfactory to RCTC, which compares the proposed new
schedule to the Project Schedule or details of any Acceleration Costs. RCTC may at any time
require DB Contractor to provide two alternative Cost and Schedule Proposals: alternative A,
which shall provide for a time extension and any additional costs permitted under this Contract;
and alternative B, which shall show all Acceleration Costs associated with meeting the original
Completion Deadlines. If it is not feasible to recover any original Completion Deadline or if DB
Contractor believes that the costs associated with such a recovery are prohibitive, then DB
Contractor shall recommend a date to be shown in the alternative B Change Response;

(vi) A certification under penalty of perjury according to the laws of
the State, in form acceptable to RCTC, executed by DB Contractor and stating that (1) the amount
of time and/or compensation requested is justified as to entittement and amount, (2) the amount
of time and/or compensation requested includes all known and anticipated impacts or amounts,
direct, indirect and consequential, which may be incurred as a result of the proposed Change,
and (3) the cost and pricing data forming the basis for the Change Order is complete, accurate
and current, with specific reference to the California False Claims Act (Government Code section
12650 et seq.) and the U.S. False Claims Act (31 U.S.C. § 3729 et seq.);

(vii) A schedule for completing the Change including any estimated
adjustments to the Completion Deadlines;

(vii) DB Contractor's proposed plan to mitigate the impacts of the
Change and a reasonably detailed breakdown of the expected actual Costs, if any, of such
mitigation; and

(ix) Any other information reasonably requested by RCTC.

(b) If it is not practicable, due to the nature and/or timing of the event giving
rise to a proposed Change Order, for DB Contractor to provide a complete Change Response
within the time in Section 16.4.3(a), DB Contractor shall provide an incomplete Change Response
that includes all information capable of being ascertained together with a list of those Change
Response requirements that are not fulfilled, and an explanation reasonably satisfactory to RCTC
stating why such requirements cannot be met. DB Contractor shall bear the burden of proving
that providing the Change Response within the time in Section 16.4.3(a) was not practicable.

(c) DB Contractor shall bear the cost of developing the Change Response,
including any modifications requested by RCTC, except that actual and reasonable costs of
design and engineering work required for preparation of plans or exhibits necessary to the
Change Response, as pre-authorized by RCTC, may be included in the Change Order as
reimbursable items. If the Change Order is approved, such actual and reasonable design and
engineering costs will be included within the Change Order.
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16.4.4. Change Order Determination

(a) Within 20 Business Days after receipt of DB Contractor's Change
Response, RCTC shall provide Notice of RCTC's intent to proceed or not to proceed with the
Change. If RCTC elects to proceed with the Change and accepts DB Contractor's Change
Response, and any proposed adjustments to this Contract, DB Contractor shall prepare a Change
Order for execution. If RCTC elects to proceed with the Change Order but does not accept the
Change Response in total, RCTC shall either: (i) negotiate and agree to a Change Order with DB
Contractor; (ii) issue a Time and Materials Change Order, as provided in Section 16.10 for the
Change; or (iii) issue a Directive Letter for the Change.

(b) Subject to receipt of any required approvals from Department and
FHWA, if RCTC issues or agrees to a Change Order with DB Contractor in accordance with
Section 16.4.4(a), RCTC and DB Contractor shall execute a Change Order form with respect to
the Change.

(c) Upon receipt of a Change Order under Section 16.4.4(b), DB
Contractor shall implement the Change in accordance with the Change Order.

16.4.5. Notwithstanding the process in this Section 16.4, the Parties may agree to use
a multiple-step process involving issuance of a Change Order which includes an estimated cost
and which provides for a revised Change Order to be issued after a certain design level has been
reached, to allow refinement and further definition of the estimated cost.

16.5. DB Contractor-Initiated Change Orders for Eligible Change
16.5.1. Notice Requirements and DB Contractor Change Requests
(a) DB Contractor shall give RCTC a Notice as soon as possible and within
ten Business Days after DB Contractor had Actual Knowledge of or should have known of an
Eligible Change.
(b) DB Contractor shall, within 20 Business Days after its Notice under

Section 16.5.1(a) or such longer period of time as may be allowed in writing by RCTC, provide a
DB Contractor Change Request which shall:

(i) Be labeled and numbered sequentially (for example the first
DB Contractor Change Request shall be labeled “DB Contractor Change Request No. 1%);

(i) Include, all information required to be submitted by DB
Contractor in a Change Response as if the Eligible Change was a Change with respect to which
RCTC issued a Change Notice;

(iii) In the case of an Eligible Change that is a Delay Event for which
DB Contractor seeks relief under Section 16.6, provide a time impact and delay analysis indicating
all activities represented or affected by the Change, with activity numbers, durations, predecessor
and successor activities, resources and cost; and include a narrative report in form satisfactory to
RCTC that compares the proposed new schedule to the Project Schedule and, if RCTC issues
direction under Section 16.5.1(e), provides details of any Acceleration Costs;

(iv) State the name, title, and activity of each PCM personnel and
RCTC representative with Actual Knowledge of the Eligible Change;
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(v) Identify any documents and the substance of any oral
communication involved in the facts underlying the Eligible Change;

(vi) Provide an estimate of the time within which a response from
RCTC to the DB Contractor Change Request is required to minimize cost, delay or disruption of
performance; and

(vii)  If the DB Contractor Change Request relates to a decision that
this Contract leaves to the discretion of a Person or as to which this Contract provides that such
Person's decision is final, the DB Contractor Change Request shall set out in detail all facts
supporting DB Contractor's objection to the decision, including all facts supporting any contention
that the decision was capricious or arbitrary or is not supported by substantial evidence.

(c) DB Contractor’s Notice of an Eligible Change under Section 16.5.1(a)
may also serve as a DB Contractor Change Request provided it meets the requirements for a DB
Contractor Change Request under Section 16.5.1(b).

(d) Any adjustments made to the Contract shall not include increased
Costs or time extensions for delay resulting from DB Contractor's failure to timely provide
requested additional information under this Section 16.5.1.

(e) If DB Contractor requests a time extension as part of a DB Contractor
Change Request, then RCTC may require DB Contractor to provide two alternative Requests for
Change Order, one of which shall provide for a time extension and any additional Costs permitted
under this Contract, and the other of which shall show all Acceleration Costs associated with
meeting the original Completion Deadlines, as well as any additional Costs permitted under this
Contract. If it is not feasible to recover any original Completion Deadline or if DB Contractor
believes that the costs associated with such a recovery are prohibitive, then DB Contractor shall
recommend a date to be shown in the alternative DB Contractor Change Request.

16.5.2. Incomplete Requests for Change Order

(a) If it is not practicable, due to the nature and/or timing of the event giving
rise to an Eligible Change, for DB Contractor to provide a complete DB Contractor Change
Request meeting all of the requirements of Section 16.5.1, DB Contractor shall provide an
incomplete DB Contractor Change Request that includes:

(i) All information capable of being ascertained;

(i) A list of those DB Contractor Change Request requirements
which are not fulfilled, and an explanation reasonably satisfactory to RCTC stating why such
requirements cannot be met;

(iii) Such information regarding projected impact of the Relevant
Event on a Critical Path and Completion Deadlines as is requested by RCTC; and

(iv) Sufficient detail to ascertain the basis for the proposed Change
Order and for any Contract Price increase associated therewith, to the extent such amount is then
ascertainable.

(b) DB Contractor shall furnish, when requested by RCTC or its designee,
such further information and details as may be required to determine the facts or contentions
involved. DB Contractor shall give RCTC and its designees access to any and all of DB
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Contractor’'s books, records, and other materials relating to the Work, and shall cause its
Subcontractors to do the same, so that RCTC and its designees can investigate the basis for such
proposed Change Order.

(c) Once a complete DB Contractor Change Request is provided, RCTC
shall, within a period not to exceed 45 days, provide DB Contractor with a written statement
identifying what portion of the DB Contractor Change Request is disputed and what portion is
undisputed.

(d) RCTC may reject the DB Contractor Change Request at any point in
the process for any reason. Once a complete DB Contractor Change Request is provided,
RCTC’s failure to respond within 45 days of delivery of the request shall be deemed a rejection
of such DB Contractor Change Request. In any such case, either Party may request dispute
resolution in accordance with Section 24.

16.5.3. Review of Subcontractor Claims

(a) Prior to submission by DB Contractor of any DB Contractor Change
Request that is based in whole or in part on a request by a Subcontractor to DB Contractor for a
price increase or time extension under its Subcontract, DB Contractor shall have: (i) reviewed and
analyzed all Claims by the Subcontractor that constitute the basis for the DB Contractor Change
Request; and (ii) determined in good faith that each such claim has sufficient justification under
this Contract to warrant DB Contractor requesting an increase in the Contract Price and/or change
in Completion Deadlines in the amounts specified in the DB Contractor Change Request. DB
Contractor shall certify in its DB Contractor Change Request that it has completed such review
and that the Claim has justification under this Contract.

(b) Each DB Contractor Change Request involving Subcontractor Work,
and each update to an incomplete DB Contractor Change Request involving such Work, shall
include a summary of DB Contractor’s analysis of all Subcontractor claims components and shall
include a certification signed by DB Contractor's Representative stating that DB Contractor has:
(i) investigated the basis for the Subcontractor’s claims and believes there is sufficient justification
under this Contract as to entittement and the amount of money and/or time requested; (ii)
reviewed and verified the adequacy of all back-up documentation to be placed in escrow pursuant
to Section 26.5; and (iii) no reason to believe and does not believe that the factual basis for the
Subcontractor’s claim is falsely represented. Any DB Contractor Change Request involving
Subcontractor Work which is not accompanied by such analysis and certification shall be
considered incomplete.

16.6. Change Order Entitlement for Delay Events

16.6.1. Subject to Section 15 and Section 16.6.2, and so long as DB Contractor
complies with the applicable Notice requirements in this Section 16, in the case of a Delay Event
that causes or will result in an identifiable and measurable disruption of the Project that impacts
an activity on the Critical Path (i.e., consumes all available Float and extends the time required to
achieve a Completion Milestone beyond the applicable Completion Deadline), DB Contractor shall
be entitled to a Change Order that provides for:

(a) Either (i) an adjustment to the applicable Completion Deadline (based
on critical path method analysis) to the extent of the actual delay caused by the Delay Event, or
(ii) Acceleration Costs, but only if RCTC elects to order acceleration under Section 16.5.1(e), in
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which case the Change Order shall not provide for an adjustment in the applicable Completion
Deadline;

(b) Subject to Sections 16.6.2(a), 16.6.2(b) and 16.6.2(c), delay and
disruption damages for events only within clauses (a), (b), (c), (e), (f) or (h) of the definition of
RCTC-Caused Delays;

(c) Subject to Sections 16.6.2(a), 16.6.2(b) and 16.6.2(c), delay and
disruption damages for events only within clauses (d) and (g) of the definition of RCTC-Caused
Delays and within clauses (d), (g), (h), (j) and () of the definition of Delay Event, subject to the
following thresholds:

Delay and disruption damages as a | RCTC liability to DB Contractor for
result of specified Delay Events delay and disruption damages as a
result of specified Delay Events

Up to and including 60 days of delay No liability for delay and disruption
damages

Greater than 60 days of delay $5,000 per day (regardless of the
number of concurrent Delay Events)

;and

(d) Compensation for idle time of equipment, but only if (i) the Delay Event
results from unidentified or misidentified Main or Trunkline Ultilities, to the extent set out in
Section 16.12.1(a), and (ii) DB Contractor is also entitled to extension of a Completion Deadline
under Section 16.6.1(a).

16.6.2. DB Contractor’s entitlement to a Change Order under Section 16.6.1 is subject
to the following limitations:

(a) Delay and disruption damages shall be limited to (i) direct costs solely
and directly attributable to the delays described in Section 16.6.1(a) and markups on such direct
costs in accordance with Section 16.10, and (ii) any additional field office and jobsite overhead
costs that DB Contractor incurs solely and directly attributable to such delays and subject to
Section 9-1.11 of the Modified Standard Specifications (Exhibit 3);

(b) DB Contractor shall not be entitled to an extension of a Completion
Deadline or delay or disruption damages under Section 16.6.1 if the Delay Event is concurrent
with any other unrelated delay to a Critical Path for which any DB-Related Entity is responsible
under this Contract.

(c) Delay and disruption damages for the event within clause (j) of the
definition of Delay Event shall be limited to negligent acts or omissions of any Other RCTC
Contractor, which materially and adversely directly affects DB Contractor’s obligations under this
Contract.

16.7. Change Order Entitlement for Compensable Events

Subject to Section 15 and DB Contractor complying with this Section 16, where RCTC issues a
Change Order as a result of a Change or a Compensable Event that changes the scope of the
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Work, DB Contractor (or RCTC, in the case of a deductive change) shall be entitled to an
adjustment of the Contract Price as provided in Sections 16.8 through 16.21 (as applicable).

16.8. Change Order Entitlement for Force Majeure Events

16.8.1. Subject to Section 15 and DB Contractor complying with this Section 16, if
Work or the Project is wholly or substantially destroyed or damaged by:

(a) A Force Majeure Event which is not insured against and is not required
to be insured against in accordance with this Agreement; and

(b) RCTC requires DB Contractor to repair, replace or rebuild the Work or
the Project,

the Parties will use reasonable efforts to negotiate and agree on how the Work or the Project will
be repaired, replaced or rebuilt in accordance with this Section 16.

16.8.2. The Parties’ attempts to negotiate shall not limit RCTC’s right to issue a
Directive Letter or terminate the Contract in accordance with this Contract.

16.9. Change Order Pricing
16.9.1.  General Pricing

Except as expressly provided otherwise in this Sections 16.9 through 16.24, the price of a Change
Order issued under this Section 16 shall be a negotiated lump sum price or unit prices as provided
below. The lump sum price or unit prices shall be based on the original allocations of the Contract
Price to comparable activities, whenever possible. If reference to price allocations is inappropriate
(as determined by RCTC) and if requested by RCTC, negotiation for lump sum or unit price
Change Orders shall be on an Open Book Basis and may be based on the pricing contained in
Escrowed Proposal Documents as well as competitive Subcontractors’ bid prices.

16.9.2. Detailed Cost Proposal

DB Contractor may be required to submit to RCTC a detailed cost proposal identifying all
categories of costs set out in Section 16.10: (a) showing all impacts on the Contract from Work
additions, deletions, and modifications shown in the Change Order being priced; and (b) setting
out the proposed costs in such a way that a fair evaluation can be made. DB Contractor shall
identify all conditions with respect to prices or other aspects of the cost proposal, such as pricing
contingent on firm orders being made by a certain date or the occurrence or nonoccurrence of an
event.

16.9.3. Added Work

When a Change Order adds Work to DB Contractor’s scope, the increase in the Contract
Price shall be negotiated based on: (a) estimated costs of labor, material, and equipment; (b) unit
prices in accordance with Section 16.9.6; or (c) actual costs in accordance with Section 16.10.
For negotiated Change Orders, markups for profit and overhead shall be consistent with
Section 16.10.3.

16.9.4. Deleted Work
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When a Change Order deletes Work from DB Contractor's scope, the amount of the
reduction in the Contract Price shall be based upon applicable documentation in the EPDs,
including a bill of material, a breakdown of labor, material, and equipment costs, and overhead
and profit associated with the deleted Work. The current estimated amount of risk associated
with such Work shall be a factor in determining the markup for the deduction. When a deduction
is involved, documented cancellation and restocking charges may be included in costs and
subtracted from the price deduction.

16.9.5. Change Order Both Adding and Deleting Work

When the Change Order includes both added and deleted Work, DB Contractor shall
prepare a statement of the cost of labor, material and equipment for both added and deleted work.
If the cost of labor, material and equipment for the Work added and deleted results in a:

(a) Net increase in cost, the Change shall be treated as work added and
the provisions of Section 16.9.3 shall be used to determine markups for overhead and profit.
Markups for overhead and profit will be allowed only for the net increase in cost in order to
establish the amount to be added to the Contract Price;

(b) Net decrease in cost, the change shall be treated as Work deleted and
the provisions of Section 16.9.4 shall be used on the net decrease in cost in order to establish the
amount deducted from the Contract Price; or

(c) Net change of zero, there will be no change in the Contract Price.
16.9.6.  Unit Priced Change Orders

Measurement of unit-priced quantities will be in accordance with Section 9-1.02 of the
Department Standard Specifications. Unit prices shall be deemed to include all costs for labor,
material, overhead and profit, and are not subject to change regardless of any change in the
estimated quantities. Unit-priced Change Orders shall initially include an estimated increase in
the Contract Price based on estimated quantities. Upon final determination of the quantities,
RCTC will issue a modified Change Order setting forth the final adjustment to the Contract Price.
DB Contractor shall keep detailed records of the quantities for unit priced Work, and shall submit
supporting documentation of such quantities with its Invoices.

16.10. Time and Materials Change Orders
16.10.1. Issuance

RCTC may issue a Time and Materials Change Order. The Time and Materials Change
Order shall instruct DB Contractor to perform the Work, indicating expressly the intention to treat
the items as changes in the Work, and setting forth the kind, character, and limits of the Work as
far as they can be ascertained, the terms under which changes to the Contract Price will be
determined and the estimated total change in the Contract Price. Upon final determination of the
allowable costs, RCTC shall issue a modified Change Order setting forth the final adjustment to
the Contract Price.

16.10.2. Pricing and Payment

(a) Time and Materials Change Orders shall be issued in accordance with
Section 9-1.04 of the Modified Standard Specifications (Exhibit 3). DB Contractor shall comply
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with all recordkeeping and other obligations in Section 9-1.04D(6) of the Modified Standard
Specifications (Exhibit 3).

(b) Payments for Time and Materials Work shall be invoiced with the
regular monthly Invoice, based on the extra work reports provided by DB Contractor for each
period. Costs evidenced by daily extra work reports provided less than five Business Days prior
to preparation of the Invoice shall be included in the subsequent month’s Invoice.

16.10.3. Overhead Iltems

The following items are considered overhead costs and are included in the Change Order
markups in Section 9-1.04 of the Modified Standard Specifications (Exhibit 3):

(a) Additional salary and expenses of executive officers, supervising
officers or supervising employees;

(b) DB Contractor’s superintendent (general foreman);
(c) Clerical or stenographic employees;

(d) Charges for minor equipment, such as small tools, including shovels,
picks, axes, saws, bars, sledges, lanterns, jacks, cables, pails, wrenches, etc., consumables, and
other miscellaneous supplies and services;

(e) Any and all field and home office overhead and operating expenses
whatsoever;

() Subsistence and travel expenses for personnel (craft personnel
excluded); and

(9) All additional bond and insurance premiums.

With respect to non-construction related labor costs, overhead is covered by the labor surcharge
which shall constitute full compensation for all profit, overhead, and all state and federal payroll,
unemployment and other taxes, insurance, fringe benefits and all other payments made to, or on
behalf of, the workers, in excess of actual wages, as well as for profit and overhead, and includes
accessories such as computer assisted drafting and design (CADD) systems, software and
computers, facsimile machines, scanners, plotters, etc.

16.10.4. Change Order Data

(a) DB Contractor shall collect, record in writing, segregate and preserve:
(a) all data necessary to determine the Costs described in this Section 16.10 with respect to all
Work that is the subject of a Change Order, a Change Response or a DB Contractor Change
Request (excluding negotiated lump sum Change Orders previously executed and delivered),
specifically including costs associated with design Work as well as DB Contractor’s costs for
DB Utility Work, and (b) all data, documents and analyses necessary to show the actual impact
(if any) on the Critical Path, the Project Schedule, and applicable Completion Deadlines with
respect to all Work which is the subject of a Change Order or a proposed Change Order. Such
data shall be provided to RCTC and any RCTC representative reviewing any Claim or Dispute
regarding compensation for such Work or time extension immediately upon their request or
demand. DB Contractor waives the right to obtain compensation or time extension for any Work
for which cost or schedule data is required to be maintained and provided under this Contract, if
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DB Contractor fails to maintain and timely provide to RCTC cost or schedule data, documents
and analyses meeting the requirements of this Contract.

(b) DB Contractor shall maintain its records in such a manner as to provide
a clear distinction between: (i) the direct Cost of Work for which it is entitled (or for which it believes
it is entitled) to an increase in the Contract Price; and (ii) the Costs of other operations.
DB Contractor shall provide daily, on forms approved by RCTC, reports of all costs described in
Section 16.10.4(b)(i). The reports shall itemize all Costs for labor, materials, and equipment rental
and give a total of costs through the date of the report. For workers, the reports shall include
hours worked, rates of pay, names and classifications. For equipment, the reports shall include
size, type, identification number, rental rate and actual working hours of operation. All such
records and reports shall be made immediately available to RCTC upon its request.
DB Contractor cost accounting records, payroll reports, paid invoices, and other actual cost
records shall be provided to RCTC upon request to support hourly labor rates and other submitted
costs included in the daily cost reports.

(c) All reports prepared under this Section 16.10 shall be signed by DB
Contractor and certified as true, accurate and complete. RCTC will compare its records with DB
Contractor’s reports, make the necessary adjustments and compile the costs of Work completed
under a Time and Materials Change Order. When such reports are agreed upon and signed by
both Parties, they will become the basis of payment. If the Parties cannot agree on the data
contained in the reports then only the amounts agreed to by RCTC will be processed for payment
and DB Contractor and DB Contractor may submit the amount of such price deduction to dispute
resolution in accordance with Section 24.

16.11. Basic Configuration Changes

16.11.1. If DB Contractor commences construction Work affected by a Necessary Basic
Configuration Change prior to delivery of an appropriate DB Contractor Change Request in
accordance with Section 16.5, the Change Order shall allow RCTC a credit for the cost of any
unnecessary Work performed and/or shall exclude any additional costs associated with redoing
the Work already performed.

16.11.2. DB Contractor shall be responsible for any cost increases and/or delays that
affect the duration of a Critical Path or Completion Deadline resulting from changes in
requirements and obligations of DB Contractor relating to the Project due to Errors in the Project
Schematics other than those which require a Necessary Basic Configuration Change.

16.11.3. If a VECP results in a change in Basic Configuration, any cost savings from
such VECP shall be shared in accordance with Section 17.6.

16.11.4. DB Contractor shall not make any change in the Basic Configuration, except
as approved by RCTC and authorized in accordance with this Section 16.

16.12. Main or Trunkline Utilities
16.12.1. Inaccuracy Resulting in Additional Costs or Time
(a) If, prior to the 180-day period in which the Utility Strip Map must be

approved by RCTC, any Main or Trunkline Utility that is located within the Planned ROW Limits
and requires Relocation is:
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(i) Not identified at all in the Utility Information (i.e., is
“unidentified”); or

(i) Not identified in the Utility Information with “reasonable
accuracy,” as defined in Section 16.12.2 (i.e., is “misidentified”),

then DB Contractor shall be entitled to a Change Order that increases the Contract Price to
compensate DB Contractor for any increase in DB Contractor’s costs to perform the Work directly
attributable to such lacking or inaccurate information, subject to the limitations in Section
16.12.1(c). The amount of such Change Order shall be determined in accordance with Section
16.9.3.

(b) If any Main or Trunkline Utility is discovered after the 180-day period
in which the Utility Strip Map must be approved by RCTC, and such Main or Trunkline Utility was
not identified (i.e., is “unidentified”); in the Utility Information or the Utility Strip Map, then DB
Contractor shall be entitled to a Change Order that increases the Contract Price to compensate
DB Contractor for any increase in DB Contractor’s direct costs to perform the Work directly
attributable to such lacking or inaccurate information, subject to the limitations in Section
16.12.1(c). The amount of such Change Order shall be determined in accordance with Section
16.9.3.

(c) DB Contractor shall not be entitled to any increase in the Contract Price
or extension of time for any of the following:

(i) Increased costs of the Work or time attributable to unidentified
or misidentified Utilities, to the extent that the existence of the Utility was known to DB Contractor
as of the Setting Date or could have been inferred from a Reasonable Investigation or the
presence of other facilities, such as buildings, meters, junction boxes, manholes, or identifying
markers, visible during a surface inspection of the area conducted prior to the Setting Date;

(i) Non-Dig Alert Mapped Utilities; and

(iii) Except as provided in Section 16.12.1(b) for unidentified
Utilities, increased costs of the Work or time attributable to misidentified or unidentified Utilities,
to the extent such costs could have been avoided if DB Contractor had fully and accurately
identified the Utility and addressed the actual field conditions in the Utility Strip Map;

(iv) Delay and disruption damages or extensions of time, except
that DB Contractor shall be entitled to compensation for idle time of equipment in Section 16.6.1(d)
on account of such delay.

16.12.2. “Reasonable Accuracy” Defined

(a) For purposes of this Section 16.12, a Main or Trunkline Utility is not
identified with “reasonable accuracy” only if:

(i) The Utility’s actual centerline location is located more than five
feet distant from the horizontal centerline location indicated therefor in the Ultility Information
(without regard to vertical location);

(i) The Utility Information shows the Utility as abandoned (i.e.,
nonexistent except “on paper”, or existent but no longer active) when in fact the Utility exists and
is active, or the Utility Information shows the Utility as active when in fact the Ultility is abandoned;
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(iii) The Utility has an actual nominal diameter (excluding casings
and any other appurtenances) greater than 12 inches, and its actual nominal diameter is either
greater than or less than the outside diameter shown in the Utility Information by 25% or more of
the diameter shown in the Utility Information; or

(iv) The encasement material or encasement status of the Utility
differs materially from what is shown in the Utility Strip Map.

(b) Any other inaccuracies in the Utility Information have no impact on
“reasonable accuracy” and shall not result in a determination that the Utility was not identified with
“reasonable accuracy.” If there is any discrepancy between any of the components of the Utility
Information (e.g., Preliminary Utility Matrix and Utility Maps contain conflicting information), only
the most accurate information shall be relevant for purposes of this Section 16.12.

16.13. Differing Site Conditions

16.13.1. DB Contractor shall bear the burden of proving that a Differing Site Condition
exists and that DB Contractor could not have reasonably worked around the Differing Site
Condition so as to avoid additional cost.

16.13.2. Each DB Contractor Change Request relating to a Differing Site Condition shall
be accompanied by a statement signed by a qualified professional including all relevant
assumptions made by DB Contractor with respect to the condition at the relevant portion of the
Site, justifying the basis for such assumptions, explaining exactly how the existing conditions differ
from those assumptions, and stating the efforts DB Contractor took to find alternative design or
construction solutions to eliminate or minimize the problem and the associated costs. If the
request is based on clause (a) of the definition of Differing Site Condition, the statement shall also
include detailed information regarding the alleged Error in the Boring Data provided by RCTC
forming the basis for the request, and shall explain how DB Contractor’s assumptions would have
changed had the Boring Data been accurate.

16.13.3. No additional compensation, time extension or other Claim will be allowed in
connection with any Work stoppage in affected areas during periods within which DB Contractor
prepares the DB Change Order Request under this Section 16.13.

16.14. Changes in Project Standards

(a) If a change to a Project Standard occurs after the Setting Date,
DB Contractor shall give Notice to RCTC of such change within 20 Business Days of the change.
If, after such Notice, RCTC directs DB Contractor to comply with the changed Project Standard
(rather than with the Project Standard applicable at the Setting Date), then DB Contactor shall
comply with the Project Standard as changed. To the extent such compliance directly and
materially impacts the Work and would not have otherwise been taken into account by compliance
with Good Industry Practice, DB Contractor shall be entitled to a Change Order, subject to
Section 15 and compliance with this Section 16.

(b) If RCTC directs DB Contractor not to comply with the changed Project
Standard (which direction may only be given where DB Contractor is not otherwise legally obliged
to comply with the changed Project Standard), then DB Contractor shall continue to comply with
the Project Standard applicable at the Setting Date without entitiement to a Change Order.

(c) This Section 16.14 shall not apply to Changes in Law.
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16.15. Hazardous Materials Management

Subiject to the limitations in this Section 16.15 and Section 15, DB Contractor shall be entitled to
a Change Order for certain costs of Hazardous Materials Management for Compensable Events
that fall within clause (g) of the definition of Delay Event:

(a) Any Costs payable under this Section 16.15 shall be limited to Costs of
Work performed pursuant to the approved plans required to be provided under TP Section 6.3,
excluding markup for overhead and profit;

(b) No Contract Price increase or time extension shall be allowed with
respect to:

(i) Removal, disposal and/or remediation of (A) asbestos or
asbestos-containing materials (other than mineral asbestos naturally occurring in the ground) on
or in the Site, removed in accordance with TP Sections 6.3 and 6.4 and the approved
Environmental Management Plan, or (B) any other materials not falling within the definition of
Hazardous Waste that are encountered during or in connection with the demolition of buildings,
fixtures or other improvements on any parcels within the Site;

(i) Release(s) of Hazardous Materials or threatened Release(s) of
Hazardous Materials for which DB Contractor is responsible under Section 23.1.1(q);

(iii) Less than “material quantities” (e.g., quantities that trigger a
reporting requirement as defined in Section 8.9.1) of Hazardous Materials;

(iv)  Any Hazardous Materials that could have been avoided by
reasonable design modifications or construction techniques; or

(v) Any Hazardous Materials on or affecting property outside of the
RCTC-Provided Property, except that compensation will be allowed for environmental
remediation work on such property to the extent that it is legally required to be taken with
Hazardous Materials Management required within the RCTC-Provided Property;

(c) The amount of the Change Order for Hazardous Materials
Management shall either be a negotiated amount acceptable to the Parties, or an amount
determined in accordance with Section 16.10 and this Section 16.15 for the work in question;

(d) DB Contractor shall be deemed to have waived the right to collect any
and all costs incurred in connection with any Hazardous Materials Management and any right to
obtain an extension of a Completion Deadline if RCTC and Department are not provided Notice
of the discovery of Hazardous Materials delivered under Section 8.8.1(a), and afforded the
opportunity to inspect sites containing Hazardous Materials before any action is taken which
would inhibit the ability of RCTC or Department to ascertain, based on a Site inspection, the
nature and extent of the materials. In the event of an emergency involving Hazardous Materials,
DB Contractor may take such limited actions as are required by Governmental Rules without
advance notice to RCTC and Department, but shall provide Notice immediately thereafter (which
in no event shall be more than two hours after the incident by phone and 24 hours after the
incident by Notice);

(e) In cases involving reimbursement for Hazardous Materials
Management under this Section 16.15, allowable costs shall be limited to the incremental direct
costs but excluding both delay and disruption damages and markup for overhead and profit
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(except to the extent any delay qualifies as an RCTC-Caused Delay under clause (g) of the
definition of that term in Exhibit 1 (Abbreviations and Definitions), in which case delay and
disruption damages calculated in accordance with Section 16.6.2(a) shall be allowed) incurred
after completion of the testing process to determine whether Hazardous Materials are present,
associated with the Hazardous Materials at issue (deducting any avoided costs such as the cost
of disposal that would have been incurred had Hazardous Materials not been present).
Investigating and characterizing Hazardous Materials are included in the Work and in the Contract
Price and DB Contractor is not entitled to additional compensation therefor. DB Contractor shall
take all reasonable steps to minimize any such costs. Compensation shall be allowed only to the
extent that DB Contractor demonstrates to RCTC’s satisfaction that (i) the Hazardous Materials
Management could not have been avoided by reasonable design modifications or construction
techniques, and (ii) DB Contractor’s plan for the Hazardous Materials Management represents
the approach which is most beneficial to the Project and the public. DB Contractor shall provide
RCTC with such information, analyses and certificates as may be requested by RCTC in order to
enable a determination regarding eligibility for payment;

(f) If DB Contractor encounters Hazardous Materials within the RCTC-
Provided Property which, due to no act or omission of any DB-Related Entity or any DB Contractor
Fault, results in delays to a Critical Path, then RCTC shall bear the risk of such delay (excluding
those conditions for which DB Contractor has agreed to be responsible as described in
Section 23.1.1(q)), and subject to the limitations in this Section 16.15;

(9) Section 16.15(f) shall not apply to any delays associated with
Department’s investigation and Hazardous Materials Management of HM-1 located within the
Existing Department ROW, which delays shall be treated as an RCTC-Caused Delays under this
Contract; and

(h) Notwithstanding any contrary provision of this Contract, DB Contractor
has no right to receive (a) any compensation for delay and disruption damages (except to the
extent any delay qualifies as a RCTC-Caused Delay under clause (q) of the definition of that term
in Exhibit 1 (Abbreviations and Definitions), in which case delay and disruption damages
calculated in accordance with Section 16.6.2(a) shall be allowed) or markup for overhead and
profit related to Hazardous Materials Management, (b) any compensation for any Hazardous
Materials Management resulting from a situation described in Section 23.1.1(g), or (c) any
compensation, time extension or otherwise make any Claim in connection with any work stoppage
in affected areas during the investigation periods described in Sections 8.8.1, 8.8.2, or 8.9.3. DB
Contractor shall also not be entitled to receive any compensation, time extension or otherwise
make any Claim for (1) immaterial quantities of Hazardous Materials, (2) any Hazardous Materials
that could have been avoided by reasonable design modifications or construction techniques, (3)
any costs that could have been avoided, (4) Hazardous Materials on any Available Properties or
any Additional Properties, temporary real property interests or other property of DB Contractor,
or (5) any Hazardous Materials encountered during or in connection with the demolition of
buildings, fixtures or other improvements on any parcels within the Site. Such limitations shall
apply to all Change Orders related to Hazardous Materials Management.

16.16. Pavement Adjustment

Subject to the limitations in Section 15 and this_Section 16, the amount payable by RCTC to DB
Contractor for any Change Order issued with respect to an event falling within clause (d) of the
definition of Compensable Event shall not be greater than 100% of the positive Pavement
Adjustment calculated under Section 21.6.4. DB Contractor shall not otherwise be entitled to
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receive any compensation, time extension or otherwise make any Claim with respect to any
pavement adjustment falling within clause (d) of the definition of Compensable Event.

16.17. Errors in As-Built Reference Document Information
(a) Where a material error exists at the Setting Date in:

(i) information within the bridge as-built plans contained in the
Reference Documents that directly specifies the bridge type, number and type of girders,
foundation type and barrier type, of the existing bridges;

(ii) information within the retaining wall as-built plans contained in
the Reference Documents that directly specifies retaining wall type, foundation type, barrier and
railing type, of the existing retaining walls; and

(iii) information within other as-built plans contained in the
Reference Documents that directly specifies existing lane-widths, shoulder widths, structural
sections, barrier type and approximate barrier locations, approximate location and type of
drainage facilities, approximate location of existing overhead signs,

(together the “As-Built Reference Document Information”),

then DB Contractor shall be entitled to a Change Order that provides for an extension of time and
increases the Contract Price to compensate DB Contractor for any material increase in
DB Contractor's costs to perform the Work directly attributable to such errors, subject to the
limitations specified in Section 16.17(b). The amount of such Change Order shall be determined
in accordance with Section 16.9.3.

(b) DB Contractor shall not be entitled to any increase in the Contract Price
or extension of time under Section 16.17(a) for any of the following:

(i) Increased costs of the Work or time attributable to errors in As-
Built Reference Document Information, to the extent that the existence of the error was known to
DB Contractor as of the Setting Date or could have been inferred from a Reasonable Investigation
conducted prior to the Proposal Due Date; and

(i) Increased costs of the Work or time attributable to errors in As-
Built Reference Document Information, to the extent such costs could have been avoided if DB
Contractor had fully and accurately identified the relevant structures and addressed the actual as-
built conditions in the As-Built Verification Maps as required by TP Section 17.3.2.

16.18. Change Order Records

DB Contractor shall maintain its records in such a manner as to provide a clear distinction between
the direct costs of Work for which it is entitled (or for which it believes it is entitled) to an increase
in the Contract Price and the costs of other operations. DB Contractor shall collect, record in
writing, segregate and preserve: (a) separate daily occurrence logs as required under TP
Section 5.4.2.6 and Section 9-1.04(D)(6) of the Modified Standard Specifications (Exhibit 3),
together with all other data necessary to determine the costs of all Work which is the subject of a
Directive Letter, Change Order or a requested Change Order, specifically including costs
associated with design Work as well as Relocations; and (b) all data necessary to show the actual
impact (if any) of the change on each Critical Path and Completion Deadline with respect to all
Work which is the subject of a Directive Letter, Change Order or a proposed Change Order. Such
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data shall be provided to the Disputes Review Board (if a Change Order or requested Change
Order is under dispute), RCTC and its representatives as directed by RCTC, on forms approved
by RCTC.

16.19. Daily Work Reports and Data Collection

DB Contractor shall provide RCTC completed daily work reports for each day’s Work which is to
be paid for on a time and material basis. The daily time and material Work reports shall be
detailed as follows:

(a) Name, classification, date, daily hours, total hours, rate and extension
for each worker (including both construction and non-construction personnel) for whom
reimbursement is requested;

(b) Designation, dates, daily hours, total hours, rental rate and extension
for each unit of machinery and equipment;

(c) Quantities of materials, prices, and extensions;
(d) Transportation of materials; and

(e) The total costs to date for the Work performed under the Time and
Materials Change Order.

16.20. Supplier’s Invoices

Materials charges shall be substantiated by valid copies of Supplier's invoices. Such invoices
shall be submitted with the daily time and material Work reports, or if not available, they shall be
submitted with subsequent daily time and material Work reports. Should said Supplier’s invoices
not be submitted within 60 days after the date of delivery of the materials, RCTC may establish
the cost of such materials at the lowest current wholesale prices at which such materials are
available, in the quantities concerned, delivered to the location of Work, less any discounts
available.

16.21. Execution of Reports

RCTC will compare its records with the completed daily time and material Work reports provided
by DB Contractor and make any necessary adjustments. When these daily time and material
Work reports are agreed upon and signed by both Parties, said reports shall become the basis of
payment for the Work performed, but shall not preclude subsequent adjustment based on a later
audit. DB Contractor’s cost records pertaining to Change Order Work paid for on a time and
material basis shall be open, during all regular business hours, to inspection or audit by
representatives of RCTC during the term of the Contract and for a period of not less than five
years after the Final Acceptance Date, and DB Contractor shall retain such records for that period.
Where payment for materials or labor is based on the cost thereof to any Person other than DB
Contractor, DB Contractor shall make every reasonable effort to insure that the cost records of
each such other Person will be open to inspection and audit by representatives of RCTC on the
same terms and conditions as the cost records of DB Contractor. Payment for such costs may
be deleted if the records of such third parties are not made available to RCTC’s representatives.
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16.22. Disputes

The failure of RCTC and DB Contractor to agree to any Change Order under this Section 16
(including agreement as to the amount of compensation allowed under a Time and Materials
Change Order and the disputed amount of the increase in the Contract Price and/or extension of
a Completion Deadline in connection with a Change Order as described above) shall be a Dispute
to be resolved pursuant to Section 24.

Except as otherwise specified in the Change Order, execution of a Change Order by both Parties
shall be deemed accord and satisfaction of all claims by DB Contractor of any nature arising from
or relating to the Work covered by the Change Order and DB Contractor shall be deemed to have
expressly released, waived, and disclaimed any right to receive compensation, time extension or
make any Claim related thereto. DB Contractor’s Claim and any award by the dispute resolver
shall be limited to the incremental costs incurred by DB Contractor with respect to the disputed
matter (crediting RCTC for any corresponding reduction in DB Contractor’s other costs) and shall
in no event exceed the amounts allowed by Section 16.10 with respect thereto.

16.23. Work Performed Without Direction or Authority

If DB Contractor undertakes any work or efforts: (a) outside of the scope of the Work; (b) upon
any request, order, or other authorization issued by a Person in excess of that Person’s authority
as provided in this Contract, (c) included in any oral request or directive or (d) unrelated to the
Project, DB Contractor shall be deemed to have undertaken such efforts voluntarily, at its sole
cost and risk, and shall not be entitled to a Change unless DB Contractor has received a Directive
Letter or Change Order signed by RCTC. In addition, RCTC may require DB Contractor to remove
or otherwise undo the results of any such work efforts without any entitlement to a Claim.

16.24. Changes Not Requiring Change Order

Subject to Section 16.11, Deviations from standards specified in this Contract which have a
neutral net cost effect and do not affect a Critical Path or Completion Deadline shall not require a
Change Order provided such Deviations are approved by RCTC and Department pursuant to TP
Section 1.4. Any other change in the requirements of this Contract shall require either a Directive
Letter, a Change Order or an executed amendment to this Contract.

16.25. No Release or Waiver; Course of Dealings

16.25.1. The grant of an extension of time beyond the date fixed for the completion of
any part of the Work, the performance and acceptance of any part of the Work or materials
specified by the Contract after a Completion Deadline, and making of payments to DB Contractor
after a Completion Deadline shall not, in any case:

(a) Be deemed to be a waiver by RCTC of any of its rights and remedies
under this Contract, at law or in equity, including its right to terminate the Contract for
abandonment or failure to complete within the time specified (as it may have been extended) or
to impose and deduct damages as may be provided; or

(b) Release DB Contractor's Surety(ies) or any Guarantor from its
obligations and Work shall continue and be carried on in accordance with all the provisions of this
Contract and this Contract shall be and shall remain in full force and effect unless formally
suspended or terminated by RCTC in accordance with the terms of this Contract.
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16.25.2. No Claim, Change Order or DB Contractor Change Request shall be based on
any course of conduct or dealings between the Parties, any express or implied acceptance of
alterations or additions to the Work, or any claim that RCTC has been unjustly enriched.
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SECTION 17
VALUE ENGINEERING

17.1. General

17.1.1. This Section 17 sets forth the requirements applicable to preparation, review
and approval of value engineering recommendations (“Value Engineering Change Proposals”
or “VECPs”) for the purpose of enabling DB Contractor and RCTC to take advantage of potential
cost savings or provide potential improvements to the Work through changes in the requirements
relating to the Work.

17.1.2. DB Contractor is encouraged to submit VECPs whenever it identifies potential
savings or improvements for the Project. RCTC may also request DB Contractor to develop and
submit a specific VECP (“RCTC-Initiated VECP”). DB Contractor may refuse to consider such
RCTC-Initiated VECP; provided, however, that nothing in this Contract is intended to alter RCTC’s
right to issue RCTC-Directed Changes in accordance with Section 16.

17.2. Value Engineering Recommendation
A VECP is a proposal developed and documented by DB Contractor which:

17.2.1.  Would modify or require a change in any of the commitments, requirements of
or constraints in this Contract in order to be implemented; and

17.2.2. Reduces the Contract Price without impairing essential functions or
characteristics of the Project (including the meeting of requirements contained in all Governmental
Approvals) including service life, economy of operation, ease of maintenance, desirability and
safety, and provided that it is not based solely upon a change in quantities, performance or
reliability or a relaxation of the requirements contained in this Contract.

17.3. Information to be Provided

17.3.1. At a minimum, the following information shall be submitted by DB Contractor
with each VECP:

(a) A statement that the submission is a VECP, and a narrative description
of the proposed change;

(b) Description of the existing requirements of this Contract which are
involved in the proposed change;

(c) Discussion of differences between existing requirements in this
Contract and the proposed change, together with advantages and disadvantages of each
changed item;

(d) Itemization of the requirements of this Contract which must be changed
if the VECP is approved (e.g., document sections, drawing numbers and specifications);

(e) A complete cost analysis including: (i) DB Contractor’s cost estimate
for performing the subject Work in accordance with this Contract compared to DB Contractor’s
cost estimate for performing the subject Work in accordance with the proposed changes, (ii) an
estimate of additional costs that will be incurred by RCTC, including estimated impact on future
maintenance costs; and (iii) costs of development and implementation of the VECP by DB
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Contractor. The cost of any additional Governmental Approvals, rights of way or easements and
other costs or impacts to the Project, shall be included in the cost analysis;

(f) Justification for changes in function or characteristics of each item, and
effect of the change on the performance of the end item, as well as on the meeting of requirements
contained in this Contract, including environmental compliance and requirements contained in
Governmental Approvals;

(9) If available, a description of any previous use or tests of the VECP and
the conditions and results; and

(h) Date or time by which a Change Order adopting the VECP must be
issued in order to obtain the maximum cost reduction, noting any effect on the Project Schedule.

17.3.2. Any additional information requested by RCTC shall be provided in a timely
manner. Additional information could include results of field investigations and surveys, design
computations and field change sheets.

17.4. Review by RCTC

17.4.1. DB Contractor shall submit VECPs directly to PCM for transmittal to RCTC.
Each VECP shall be prepared in a form acceptable to RCTC, and shall meet all applicable
requirements of this Section 17. RCTC will determine whether a VECP qualifies for consideration
and evaluation. VECPs that require excessive time or costs for review, evaluation or
investigations, or that are not consistent with RCTC’s design policies and basic design criteria
may be rejected without evaluation.

17.4.2. DB Contractor has no Claim for any additional costs or delays resulting from
the rejection of a VECP initiated by DB Contractor, including VECP development costs, loss of
anticipated profits or increased material or labor costs. RCTC will consider only proven features
that have been employed under similar conditions or projects acceptable to RCTC. RCTC is not
liable for any delay in acting upon any proposal submitted pursuant to this Section 17. DB
Contractor may withdraw all or part of any VECP at any time prior to approval by RCTC. Subject
to Section 17.6, in all other situations each Party shall bear its own costs in connection with
preparation and review of VECPs. Notwithstanding anything in this Contract to the contrary,
RCTC will not consider any VECP with estimated net savings less than $50,000.

17.5. Approval of VECPs

17.5.1. RCTC may approve or reject, in whole or in part, by Change Order, any VECP
submitted. Designs for approved VECPs shall be prepared by DB Contractor for incorporation
into the Design Documents. Until a Change Order is issued based on a VECP, DB Contractor
shall remain obligated to perform in accordance with the Project Design Documents and this
Contract.

17.5.2. The following provisions shall apply to any Dispute between RCTC and DB
Contractor regarding DB Contractor’s performance of Work that RCTC believes should have
properly been submitted as a VECP:

(a) DB Contractor agrees that, within 30 days following a request from
RCTC for a VECP with regard to any such Work, DB Contractor shall deliver a VECP to RCTC
meeting the requirements of this Section 17, but may specify that the VECP is delivered under
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protest. In such case, either Party may submit the question of DB Contractor’'s entitlement to
proceed without an approved VECP to dispute resolution;

(b) If a determination is ultimately made that DB Contractor is not entitled
to proceed without an approved VECP, RCTC may receive a credit against the Contract Price as
provided in Section 17.6; and

(c) If a determination is ultimately made that DB Contractor is entitled to
proceed without an approved VECP, the VECP shall be deemed withdrawn and have no effect.
If DB Contractor fails to deliver a complete VECP within the foregoing deadline, RCTC may submit
the issue to dispute resolution at any time. In such event, if the dispute resolution proceeding
ultimately results in a determination that DB Contractor was not entitled to perform such Work
without a prior approved VECP, RCTC may receive a credit against the Contract Price equal to
100% of DB Contractor’s cost savings, plus profit, rather than 50% of estimated net savings as
provided in Section 17.6.

17.5.3. Unless DB Contractor has received written approval from RCTC to proceed
with VECP work pending approval of a VECP, DB Contractor shall not proceed with such work
until the VECP is approved. Furthermore, if DB Contractor proceeds with any work that might
have been the basis for a VECP price increase based on savings in RCTC’s right of way costs,
without first submitting a VECP, DB Contractor shall be deemed to have performed such work
voluntarily, at its sole cost and risk and shall not have the right to later submit a VECP under this
Contract.

17.6. Contract Price Adjustment

If RCTC accepts a VECP submitted by DB Contractor pursuant to this Section 17, the Contract
Price shall be adjusted in accordance with the following.

17.6.1.  The term “estimated net savings” as used in this Contract shall mean (a) the
difference between the cost of performing the Work according to this Contract and the actual cost
to perform it according to the proposed change, less (b) the reasonable costs of studying and
preparing the VECP as proven by DB Contractor and approved by RCTC in accordance with the
Change Order procedures in this Contract, less (c) any additional costs incurred or to be incurred
by RCTC resulting from the VECP, including the cost of RCTC’s review of the VECP and
implementation and maintenance costs associated therewith. DB Contractor's profit is not
considered part of the cost.

17.6.2. Except as specified in Section 17.6.4, DB Contractor is not entitled to share in
either collateral or future contract savings. The term “collateral savings” means additional
revenues that may arise as a result of the VECP and those measurable net reductions in RCTC’s
costs resulting from the VECP, including operations and maintenance costs and cost of RCTC-
provided property. The term “future Contract savings” shall mean reductions in the cost of
performance of future construction contracts for essentially the same item resulting from a VECP
submitted by DB Contractor.

17.6.3. Subject to Sections 17.6.4 and 17.6.5, the Contract Price shall be reduced by
an amount equal to the sum of (a) 100% of any additional costs incurred by RCTC resulting from
the VECP plus (b) 50% of estimated net savings; provided, however, that DB Contractor’s profit
shall not be reduced by application of the VECP.

17.6.4. In a case where DB Contractor proposes that an adjustment be made to the
planned acquisition of real property in order to result in an overall cost savings to the Project (such
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as a proposal that additional real property be purchased outside of the Planned ROW Limits in
order to save on construction costs, or a proposal which would enable a reduction in the real
property required to be obtained by RCTC under this Contract by incurring additional construction
costs), the VECP shall compare (a) the incremental reduction in costs (such as for not designing
and building a wall), and (b) the costs involved in adjusting the real property limits or
Environmental Approvals (which shall be based on DB Contractor’s additional costs, such as for
providing real property acquisition support services (including profit) plus RCTC’s additional costs,
including costs of personnel as well as out-of-pocket costs such as the price of the additional real
property), or (as appropriate) shall compare (y) the incremental reduction in costs (if any) for not
acquiring the unnecessary real property, and (z) the additional construction costs to be incurred.
The estimated net savings shall be shared 50-50 between RCTC and DB Contractor.
Reimbursements for Relocation expenses owed to Utility Owners shall be addressed in
calculating estimated net savings to be shared between RCTC and DB Contractor. DB Contractor
shall include in its VECP an analysis of any impacts on Utility Owners for consideration by RCTC.
If DB Contractor wishes to propose such a VECP, DB Contractor shall provide a separate
notification to RCTC describing the proposed impact concurrently with delivery of the VECP to
RCTC.

17.6.5. DB Contractor’s share of any VECP cost savings shall be payable at such time
as payments would have been made for the Work which is the subject of the VECP had the VECP
not been implemented.

17.6.6. A VECP is not required for any changes to the concepts in the Project
Schematics approved by RCTC and Department as specified in Section 4.2.2, or for any
Deviations from Project Standards allowed by RCTC and Department as specified in TP Section
1.4, except for changes based on concepts submitted by other proposers, or changes that also
entail a modification of commitments contained in the Proposal or requirements of or constraints
in this Contract.

17.7. Use of VECPs by RCTC

All approved or disapproved VECPs will become the property of RCTC, and shall contain no
restrictions imposed by DB Contractor on their use or disclosure, except as permitted in
Section 17.8 below. Notwithstanding any restrictions pursuant to Section 17.8, RCTC may use,
duplicate and disclose in whole or in part any data necessary for the utilization of the VECP on
any other or subsequent projects without any obligation to DB Contractor. This provision is not
intended to deny rights provided by law with respect to patented materials or processes.

17.8. Public Records Act Exclusion

If DB Contractor proposes any VECP that incorporates intellectual property or other proprietary
information developed prior to award of the Contract, or developed by DB Contractor after award
of the Contract (provided that DB Contractor establishes to RCTC’s satisfaction that it was
developed apart from, and in isolation from, the Contract), DB Contractor may identify such data
and information included in the VECP as “trade secret” or “confidential,” as such terms are used
in the Public Records Act, in which event the provisions of Section 26.8.3 shall apply.

Riverside County Transportation Commission Design-Build Contract
Express Lanes Connector Project 125 Draft Execution Copy: February 12, 2020

56800642.v38



Sensitive

SECTION 18
SUSPENSION
18.1. Suspensions for Convenience
18.1.1. RCTC may, at any time and for any reason, by Notice, order DB Contractor to

suspend all or any part of the Work for its convenience, for the period of time RCTC deems
appropriate.

18.1.2. DB Contractor shall promptly comply with any Notice under Section 18.1.1.

18.1.3. DB Contractor shall promptly recommence the Work upon receipt of Notice
from RCTC directing DB Contractor to resume Work.

18.2. Suspensions for Cause

18.2.1. RCTC may, by Notice to DB Contractor, order DB Contractor to suspend the
whole or any part of the Work for DB Contractor or any Subcontractors failure to:

(a) Correct conditions unsafe for the Project personnel, RCTC personnel,
Other RCTC Contractor personnel or the general public;

(b) Comply with any Governmental Approval, Governmental Rule or this
Contract;

(c) Carry out orders or directions of RCTC in accordance with this Contract,
Change Orders or Directive Letters;

(d) Comply with requirements to develop and implement the Quality
Management Plan;

(e) Remove any Person as required under Section 9.5.3 or if DB
Contractor or its Subcontractor fails to ensure employment of an alternative skilled and
experienced Person;

(f) Provide proof of required insurance coverage as provided in
Section 11;

(9) Reopen lanes closed to public traffic as part of a Permitted Lane
Closures by the times specified in the approved closure requests in TP Section 18.3.3;

(h) Comply with environmental requirements;

(i) Pay in full when due undisputed amounts owing to RCTC under this
Contract; or

() Remove from the Work and dismiss from the Project any Subcontractor
that is determined disqualified, suspended, debarred or otherwise excluded from bidding,
proposing or contracting with a federal or a State department or agency.

18.2.2. DB Contractor shall promptly comply with any Notice under Section 18.2.1 to
suspend the Work in whole or in part.

Riverside County Transportation Commission Design-Build Contract
Express Lanes Connector Project 126 Draft Execution Copy: February 12, 2020

56800642.v38



Sensitive

18.2.3. DB Contractor shall promptly recommence the suspended Work upon receipt
of Notice from RCTC directing DB Contractor to resume the Work.

18.2.4. RCTC has no liability to DB Contractor and DB Contractor is not entitled to
make any Claim in connection with any suspension under Section 18.2.1.

18.2.5. If RCTC orders suspension of any Work under Section 18.2.1, but it is finally
determined under the dispute resolution procedures of this Contract that such grounds did not
exist, it shall be treated as a suspension for RCTC’s convenience under Section 18.1.

18.3. Department Suspensions

18.3.1. DB Contractor acknowledges that Department has the authority to issue an
order suspending Work wholly or in part and to take appropriate action when public safety is
jeopardized as authorized under Streets and Highways Code section 91.2(b) and otherwise in
accordance with the Department Cooperative Agreement. DB Contractor shall promptly comply
with any such written suspension order. DB Contractor shall promptly recommence the Work upon
receipt of Notice from Department directing DB Contractor to resume the suspended Work.
Neither RCTC nor Department shall have any liability to DB Contractor related to such suspension
and DB Contractor shall have no right to Claim in connection with any such suspension.

18.4. Responsibilities of DB Contractor during Suspension Periods
Where the Work is suspended in whole or in part:

18.4.1. DB Contractor remains responsible for the Work and shall prevent damage,
loss or injury to the Project, provide for drainage and shall erect necessary temporary structures,
signs or other facilities required to maintain the Project;

18.4.2. DB Contractor shall maintain in a growing condition all newly established
plantings, seedings and soddings provided under this Contract, and shall protect new tree growth
and other vegetative growth against injury, replacing all dead plants requiring replacement during
the suspension period; and

18.4.3. DB Contractor shall continue other Work not subject to the suspension.

Riverside County Transportation Commission Design-Build Contract
Express Lanes Connector Project 127 Draft Execution Copy: February 12, 2020

56800642.v38



Sensitive

SECTION 19
TERMINATION FOR CONVENIENCE

19.1. Notice of Termination for Convenience

19.1.1. RCTC may, at any time after NTP2, terminate this Contract in whole or in part,
atits convenience, by Notice to DB Contractor specifying the extent of termination and its effective
date (“Notice of Termination for Convenience”).

19.1.2. Termination (or partial termination) of this Contract shall not relieve any Surety
or Guarantor of its obligation for any Claims arising out of the Work performed.

19.1.3. DB Contractor acknowledges and agrees that unless and until NTP2 is issued,
RCTC has no liability to DB Contractor for a Termination for Convenience under this Contract,
except as provided under Sections 19.11 and 19.12.

19.2. Transition Plan

19.2.1. Within three days after receipt of a Notice of Termination for Convenience, DB
Contractor shall meet and confer with RCTC to develop an interim transition plan for the orderly
transition of the terminated Work, demobilization and transfer of the Project to RCTC.

19.2.2. The Parties shall use diligent efforts to:

(a) Complete preparation of the interim transition plan within 15 days after
DB Contractor receives Notice of Termination for Convenience; and

(b) Complete preparation of a final transition plan within 30 days after DB
Contractor receives Notice of Termination for Convenience.

19.2.3. The transition plan shall be in form and substance acceptable to RCTC in its
good faith discretion and shall include and be consistent with the other provisions and procedures
in Section 19.3.

19.3. DB Contractor’s Responsibilities after Receipt of Notice of Termination

After receipt of a Notice of Termination for Convenience, and except as otherwise directed by
RCTC, DB Contractor shall immediately proceed with the following obligations, regardless of any
delay in determining or adjusting any amounts due under this Section 19 or acceptance of the
transition plan:

(a) Stop Work as specified in the Notice of Termination for Convenience;

(b) Notify all affected Subcontractors that this Contract is being terminated,
and that such Subcontractors stop performance under their Subcontracts (including orders for
materials, services or facilities), unless otherwise authorized by Notice from RCTC;

(c) Place no further (i) Subcontracts (including orders for materials,
services. equipment or facilities) or (ii) orders for Department furnished materials pursuant to
Section 6-1.02 of the Modified Standard Specifications (Exhibit 3), except as necessary to
complete the continued portion of the Work, if any, or for mitigation of damages;
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(d) Unless instructed otherwise by RCTC, terminate all Subcontracts to the
extent they relate to the Work terminated;

(e) To the extent directed by RCTC, execute and deliver to RCTC written
assignments, in form and substance acceptable to RCTC, acting reasonably, of all of
DB Contractor’s right, title, and interest in and to (i) Subcontracts that relate to the terminated
Work, provided that RCTC assumes by Notice all of DB Contractor’s obligations thereunder that
arise after the effective date of the termination, and (ii) all warranties (excluding those that DB
Contractor is unable to secure assignment of despite performing its obligations under Section
13.2.1(c)), claims, and causes of action held by DB Contractor against Subcontractors and other
third parties in connection with the terminated Work, to the extent such Work is adversely affected
by any Subcontractor or other third party breach of warranty, contract or other legal obligation;

(f) Subject to the prior written approval of RCTC, settle all outstanding
Claims and all termination settlement proposals arising from termination of Subcontracts;

(9) No later than 30 days from the effective Termination Date, unless
extended by Notice from RCTC responding to any request from DB Contractor within this 30-day
period, provide RCTC with an inventory list of all materials and equipment previously produced,
purchased or ordered from (i) Suppliers and (ii) Department (for Department furnished materials
as described in Section 6-1.02 of the Modified Standard Specifications (Exhibit 3) for use in the
Work but not yet used in the Work, including its storage location, as well as any documentation
or other property required to be delivered under this Contract that is either in the process of
development or previously completed but not yet delivered to RCTC, and such other information
as RCTC may request; and transfer title and deliver to RCTC through bills of sale or other
documents of title, as directed by RCTC, (1) the Work in process, completed Work, supplies and
other material produced or acquired for the Work terminated, and (2) the Design Documents,
Construction Documents, and all other completed or partially completed drawings (including
plans, elevations, sections, details and diagrams), specifications, records, samples, information
and other property that would have been required to be provided to RCTC if the Work had been
completed;

(h) Complete performance in accordance with this Contract of all Work not
terminated;

(i) Take all action that may be necessary, or that RCTC may direct, for the
safety, protection and preservation of: (i) the public, including public and private vehicular
movement, (ii) the Work; (iii) the property and facilities of Department and Local Agencies; and
(iv) equipment, machinery, materials and property related to the Project that is in the possession,
care, custody or control of DB Contractor and in which RCTC has or may acquire an interest;

g) As authorized by Notice from RCTC, use its best efforts to sell at
reasonable prices any property of the types referred to in Section 19.3(q); except that DB
Contractor (i) shall not be required to extend credit to any purchaser, and (ii) may acquire the
property under the conditions prescribed and at prices approved by RCTC. The proceeds of any
transfer or disposition will be applied to reduce any payments to be made by RCTC under this
Contract or paid in any other manner directed by RCTC;

(k) If requested by RCTC, withdraw from the portions of the Site
designated by RCTC and remove such materials, equipment, tools and instruments used by, and
any debris or waste materials generated by, DB Contractor and any Subcontractor in the
performance of the Work as RCTC may direct; and
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) Take other actions directed by RCTC.
19.4. Acceptance

19.4.1. DB Contractor shall remain responsible for damage and loss to materials after
issuance of the Notice of Termination for Convenience, except as follows:

(a) DB Contractor’s responsibility for damage to materials for which partial
payment has been made, as provided in this Contract, shall terminate when RCTC’s
Representative certifies that those materials have been stored in the manner and at the locations
directed by RCTC; and

(b) DB Contractor’s responsibility for damage to materials purchased by
RCTC after the issuance of the Notice of Termination for Convenience shall terminate when
RCTC takes title and delivery of those materials.

19.4.2. When RCTC’s Representative determines that DB Contractor has completed
the Work directed to be completed prior to termination and such other work as may have been
ordered to secure the Project for termination, RCTC’s Representative will recommend that RCTC
formally accept such Work, and immediately upon and after RCTC’s acceptance, DB Contractor
shall not be required to perform any further work thereon (except for such work that otherwise
would have been required with respect to the terminated Work after Final Acceptance) and shall
be relieved of maintenance responsibility for such terminated Work after RCTC formally accepts
such Work.

19.5. Payment for Termination for Convenience

19.5.1. If RCTC terminates this Contract for convenience under Section 19.1,
DB Contractor shall be entitled to payment of the following amounts (collectively, the
“Termination for Convenience Amount”).

(a) DB Contractor's documented Costs, without profit, and including
equipment costs only to the extent permitted by Section 16.10.3, for all Work performed, including
mobilization, demobilization, and work done to secure the Project for termination, including
reasonable overhead and accounting for any refunds payable with respect to insurance
premiums, deposits, or similar items, as established to RCTC’s satisfaction. In determining the
reasonable Cost, deductions will be made for the Cost of materials to be retained by
DB Contractor, amounts realized by the sale of materials, and for other appropriate credits against
the cost of the Work. Deductions will also be made, when the Contract is terminated as the result
of a Force Majeure Event, for the cost of materials damaged by the “occurrence.” When, in the
opinion of RCTC’s Representative, the Cost of a contract item of Work is excessively high due to
costs incurred to remedy or replace Nonconformances, the reasonable Cost to be allowed will be
the estimated reasonable Cost of performing that Work in compliance with the requirements of
this Contract.

(b) As profit on Section 19.5.1(a), a sum determined by RCTC to be fair
and reasonable; except that if it appears DB Contractor would have sustained a loss on the entire
Contract had it been completed, no profit shall be included or allowed under this Section 19.5.1(b),
and an appropriate adjustment shall be made by reducing the amount of the settlement to reflect
the indicated rate of loss.

(c) The cost of settling and paying Claims arising out of the termination of
Work under Subcontracts, as provided in Section 19.3(f), excluding the amounts paid or payable
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on account of supplies or materials delivered or services provided by the Subcontractor prior to
the effective date of the Notice of Termination for Convenience, which amounts shall be included
in the Cost on account of which payment is made under Section 19.5.1(a).

(d) The reasonable out-of-pocket cost (including reasonable overhead) of
the preservation and protection of property incurred pursuant to Section 19.3(i) and any other
reasonable out-of-pocket cost (including overhead) incidental to termination of Work under this
Contract, including the reasonable cost to DB Contractor of handling material returned to a
Supplier, delivered to RCTC or otherwise disposed of as directed by RCTC, and including a
reasonable allowance for DB Contractor’s administrative costs in determining the amount payable
due to termination of the Contract.

19.5.2. DB Contractor acknowledges and agrees that the Termination for Convenience
Amount shall not exceed:

(a) The value of the terminated Work performed plus its settlement costs,
and that items such as lost or anticipated profits, unabsorbed overhead, opportunity costs, and
consequential damages shall not be recoverable in the Termination for Convenience Amount; or

(b) The total Contract Price less the amount of payments previously made
and the Contract Price of Work not terminated.

19.5.3. The Termination for Convenience Amount excludes the fair value, as
determined by RCTC, of equipment, machinery, and materials that are destroyed, lost, stolen or
damaged so as to become undeliverable to RCTC.

19.5.4. Upon determination of the Termination for Convenience Amount, this Contract
shall be amended to reflect the terminated Work and the agreed termination payment, DB
Contractor shall be paid the agreed amount, and the Contract Price shall be reduced to reflect
the reduced scope of the Work.

19.5.5. If a partial termination occurs, DB Contractor may file a proposal with RCTC
for an equitable adjustment of the Contract Price for the continued portion of this Contract. Any
proposal by DB Contractor for an equitable adjustment under this Section 19.5.5 shall be
requested within 90 days from the Termination Date unless extended by Notice from RCTC. The
amount of any such adjustment as may be agreed upon shall be set forth in an amendment to
this Contract.

19.6. Settlement Proposal

No later than 90 days from the Notice of Termination for Convenience, DB Contractor shall submit
a final termination settlement proposal (including the proposed Termination for Convenience
Amount) in a form reasonably acceptable to RCTC and with such certifications requested by
RCTC. DB Contractor’s termination settlement proposal shall be reviewed by RCTC and acted
upon, returned with comments, or rejected. If RCTC returns the termination settlement proposal
with comments, DB Contractor shall address such comments and resubmit the termination
settlement proposal within 30 days after receiving RCTC’s comments. If DB Contractor fails to
submit the proposal within the time allowed, RCTC may determine the Termination for
Convenience Amount and DB Contractor shall be bound by RCTC’s determination.
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19.7. Amount of Negotiated Termination Settlement

19.7.1. DB Contractor and RCTC may agree upon the Termination for Convenience
Amount, as provided and subject to the limitations in Section 19.5, by reason of any Termination
for Convenience. Such negotiated settlement shall be documented in a settlement agreement,
executed and delivered by the Parties, and subject to Section 19.5.1(b) may include a reasonable
allowance for profit solely on Work that has been completed as of the Termination Date and
subsequently inspected and accepted by RCTC.

19.7.2. Upon determination of the settlement amount, this Contract will be amended
accordingly, and DB Contractor will, subject to Section 19.9 and following execution of such
settlement agreement, be paid the agreed amount as described in this Section 19.7. RCTC’s
execution and delivery of any settlement agreement shall not affect any of its rights under this
Contract with respect to completed Work, relieve DB Contractor from its obligations under this
Contract, including the General Warranty, or affect the right and obligations of RCTC or DB
Contractor under any Bond and/or Guaranty as to such completed or non-terminated Work.

19.8. No Agreement as to Amount of Termination Settlement for Work

If DB Contractor and RCTC fail to agree upon any amount payable to DB Contractor because of
RCTC’s termination of this Contract for convenience, RCTC shall pay to DB Contractor the
Termination for Convenience Amount described in Section 19.5.1 (excluding interest charges and
any amounts deducted pursuant to Section 19.9) as calculated by RCTC (and without duplication
of any items or of any amounts agreed upon in accordance with Sections 19.5 and 19.7) within
30 days after RCTC’s calculation of the Termination for Convenience Amount described in
Section 19.5.1.

19.9. Conditions to Payment; Reduction in Amount of Claim

19.9.1.  As a condition to its obligation to pay DB Contractor amounts due under this
Section 19, but not as a condition to termination, DB Contractor shall provide RCTC the following:

(a) A list of all outstanding or pending DB Contractor Change Requests
and all existing or threatened claims, Liens, and stop payment notices by Subcontractors, Utility
Owners, BNSF or other third parties relating to the Project;

(b) Complete and legally effective releases or waivers of Liens and stop
payment notices satisfactory to RCTC, from all Persons legally eligible to file Liens and stop
payment notices in connection with the Work;

(c) Consent of any Guarantors and Surety(ies);

(d) Executed release(s) meeting the requirements of Sections 14.4.1(e)
and 19.13.3 and otherwise satisfactory in form and content to RCTC,;

(e) An affidavit from DB Contractor meeting the requirements of
Section 14.4.1(e); and

(f) Such other documentation as RCTC may reasonably require.
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19.10. Payment upon Termination

19.10.1. Subject to Sections 14.3.2, 19.8 and 19.9, RCTC shall pay the Termination for
Convenience Amount within 30 days after receipt of an Invoice from DB Contractor. If DB
Contractor and RCTC fail to agree upon the Termination for Convenience Amount under Section
19.8, RCTC shall pay the Termination for Convenience Amount within 30 days after RCTC’s
calculation as to the Termination for Convenience Amount described in Section 19.5.1.

19.10.2. RCTC may from time to time, under such terms and conditions as it may
prescribe and in its good faith discretion, make partial payments on account against Costs
incurred by DB Contractor in connection with the terminated portion of this Contract, whenever in
the opinion of RCTC the aggregate of such payments shall be within the amount to which
DB Contractor will be entitled under this Contract. If the total of such payments is in excess of
the Termination for Convenience Amount, such excess shall be payable by DB Contractor to
RCTC upon demand together with interest at the rate of the lesser of: (a) 10% per annum; and
(b) the maximum rate allowable under applicable Governmental Rules.

19.11. Termination Based on Delay in or Failure to Issue NTP1

If NTP1 has not been issued within 210 days after the Proposal Date, and this delay is not caused
by an act or failure to act by any DB-Related Entity or any DB Contractor Fault, DB Contractor
shall have the right to terminate this Contract. This right shall be exercised by delivery of Notice
of termination to RCTC. In such event, RCTC’s sole liability to DB Contractor shall be to pay DB
Contractor $250,000 (i.e., the amount equal to the stipend payment provided to unsuccessful
proposers under the RFP).

19.12. Termination Based on Delay in or Failure to Issue NTP2

RCTC may, at any time after issuance of NTP1 and for any reason, elect not to issue NTP2 and
terminate this Contract and the performance of the Work by DB Contractor by Notice to DB
Contractor. In such event, RCTC's sole liability to DB Contractor is to pay DB Contractor (a) any
unpaid amounts due for Work performed pursuant to NTP1 in accordance with Section 14.2.1;
plus (b) all additional Costs for performing Work up to the date of termination only if the delay in
issuing NTP2 is not caused in whole or in part by any act or omission of any DB-Related Entity or
any DB Contractor Fault.

19.13. No Waiver; Release

19.13.1. The payment to DB Contractor determined in accordance with this Section 19
constitutes DB Contractor’s exclusive remedy for a termination hereunder.

19.13.2. Notwithstanding any other provision of this Contract, a termination under this
Section 19 shall not waive any Claim that RCTC may have under this Contract. Accordingly,
RCTC may pursue any such Claim against DB Contractor.

19.13.3. RCTC’s payment to DB Contractor of the amounts provided under this
Section 19 shall constitute full and final satisfaction of, and upon payment RCTC shall be forever
released and discharged from, any and all Claims or Losses, known or unknown, suspected or
unsuspected, that DB Contractor may have against RCTC in connection with the terminated
Work. Concurrently with such payment, DB Contractor shall execute and deliver to RCTC all
such releases and discharges RCTC reasonably requires to confirm the foregoing (which releases
shall include an express and unconditional waiver and release sufficient, in RCTC’s good faith
discretion, to waive any rights and benefits DB Contractor may have pursuant to Civil Code
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section 1542), but no such written release and discharge shall be necessary to give effect to the
foregoing satisfaction and release.

19.14. Dispute Resolution

The failure of the Parties to agree on amounts due under this Section 19 shall be a Dispute to be
resolved in accordance with Section 24.

19.15. Allowability of Costs

All Costs claimed by DB Contractor under this Section 19 shall be allowable, allocable, and
reasonable in accordance with the cost principles and procedures of 48 CFR Part 31.
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SECTION 20
DEFAULT

20.1. Default of DB Contractor
20.1.1. Events and Conditions Constituting DB Contractor Default

DB Contractor shall be in default under this Contract upon the occurrence of any one or more of
the following events or conditions (each a “DB Contractor Default”):

(a) DB Contractor fails to: (i) promptly begin the Work under this Contract
following issuance of any Notice to Proceed; or (ii) resume performance of Work that has been
suspended or stopped within a reasonable time after receipt of Notice from RCTC to do so or (if
applicable) after cessation of the event preventing performance;

(b) DB Contractor fails to perform the Work in accordance with this
Contract, including DB Contractor’s failure to comply with applicable standards in this Contract
with respect to the Work, and refusing to remedy Nonconformances;

(c) DB Contractor suspends, ceases, stops or abandons the Work, or fails
to continuously and diligently prosecute the Work excluding Work stoppages due to:
(i) termination by RCTC; (ii) the occurrence and continuance of a Force Majeure Event or
suspension by RCTC; or (iii) RCTC’s failure to make undisputed payments to DB Contractor, in
accordance with Section 20.3;

(d) DB Contractor fails to obtain, provide or maintain in full force and effect
any insurance, Bonds, guarantees or other performance security as and when required under this
Contract and for the benefit of relevant parties, or fails to comply with any requirement of this
Contract pertaining to the amount, terms, or coverage of the same;

(e) DB Contractor fails to provide RCTC with the NTP2 Performance Bond
and NTP2 Payment Bond within 15 days of receiving Notice from RCTC of RCTC’s intent to close
its financing for the Project, and in no event later than three weeks prior to close of financing;

() DB Contractor makes or attempts to make, or suffers a voluntary or
involuntary assignment or transfer of this Contract or any right or interest in this Contract, except
as expressly permitted under Section 27.4;

(9) DB Contractor fails, absent a valid dispute, to make payment when due
for labor, equipment or materials in accordance with its agreements with Subcontractors and
applicable law, or fails to comply with any Governmental Rule or reasonably comply with the
instructions of RCTC consistent with this Contract;

(h) DB Contractor fails to make payment when due to RCTC of any
amounts owing to RCTC under this Contract, including Liquidated Damages, Lane Closure
Charges or Flagging Charges;

(i) DB Contractor fails to timely observe or perform, or fails to cause to be
timely observed or performed, any other agreement or covenant that DB Contractor is required to
perform under this Contract;

() Any Guarantor revokes or attempts to revoke its obligations under its
Guaranty, or otherwise takes the position that such instrument is no longer in full force and effect;
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(k) Issuance of any final judgment holding DB Contractor or any of its
equity members liable for an amount in excess of $100,000 based on a finding of intentional or
reckless misconduct or violation of a state or federal false claims act;

) Any representation or warranty made by DB Contractor or any
Guarantor in this Contract (including the Proposer Questionnaire included in the Proposal, and
the questionnaire included in the Statement of Qualifications) or any certificate, schedule,
instrument or other document delivered by DB Contractor pursuant to this Contract was false or
materially misleading when made;

(m) DB Contractor commences a voluntary case seeking liquidation,
reorganization or other relief with respect to DB Contractor or DB Contractor's debts under any
U.S. or foreign bankruptcy, insolvency or other similar Governmental Rule; seeking the
appointment of a trustee, receiver, liquidator, custodian or other similar official of its, or any
substantial part of its, assets; becomes insolvent, or generally does not pay its debts as they
become due; provides notice of its inability to pay its debts; makes an assignment for the benefit
of creditors; or takes any action to authorize any of the foregoing;

(n) An involuntary case is commenced against DB Contractor seeking
liquidation, reorganization, dissolution, winding up, a composition or arrangement with creditors,
a readjustment of debts or other relief with respect to such DB Contractor or DB Contractor's
debts under any U.S. or foreign bankruptcy, insolvency or other similar Governmental Rule;
seeking the appointment of a trustee, receiver, liquidator, custodian or other similar official of it or
any substantial part of its assets; seeking the issuance of a writ of attachment, execution, or
similar process; or seeking like relief, and such involuntary case shall not be contested by it in
good faith or shall remain undismissed and unstayed for a period of 60 days;

(o) In any voluntary or involuntary case seeking liquidation, reorganization
or other relief with respect to DB Contractor or its debts under any U.S. or foreign bankruptcy,
insolvency or other similar Governmental Rule, this Contract, is rejected, including a rejection
under 11 U.S.C. section 365 or any successor statute;

(p) Any voluntary or involuntary case or other act or event described in
Sections 20.1.1(m) through (0) shall occur (and in the case of an involuntary case shall not be
contested in good faith or shall remain undismissed and unstayed for a period of 60 days) with
respect to (i) any member, partner or joint venture member of DB Contractor (unless said Person
has fully met all financial obligations owing to DB Contractor investment and payments or
transfers of money or property previously made to or for the benefit of DB Contractor are not
subject to sections 544, 547, 548 or 550 of the Bankruptcy Code or any similar applicable state
or federal Governmental Rule respecting the avoidance or recovery of preferences or fraudulent
transfers, including any applicable enactment of the Uniform Fraudulent Transfer Act), (ii) any
member, partner or joint venture member of DB Contractor for whom transfer of ownership or
management authority would constitute a prohibited assignment under Section 27.4 or
impermissible Change of Control, or (iii) any Guarantor of DB Contractor obligations to RCTC
under this Contract, unless another Guarantor of the same obligations then exists, is solvent, is
not and has not been the debtor in any such voluntary or involuntary case, has not repudiated its
guaranty and is not in breach of its guaranty; and

(q) After any rights of appeal have been exhausted, DB Contractor, any
Affiliate or any Subcontractor (i) is determined disqualified, suspended or debarred, or otherwise
excluded from bidding, proposing or contracting with a federal or a State department or agency,
or (ii) has not dismissed any Subcontractor whose work is not substantially complete and who is
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determined disqualified, suspended or debarred, or otherwise excluded from bidding, or
proposing or contracting with a federal or a State department or agency.

20.1.2. Notice and Opportunity to Cure

(a) Except with respect to the DB Contractor Defaults described in
Sections 20.1.1(c), (d), (e), (f), (h), and Section 20.1.1(j) through (q), DB Contractor and Surety
shall be entitled to 15 days’ Notice and opportunity to cure any DB Contractor Default before an
Event of Default is declared.

(b) No notice and opportunity to cure is required for any DB Contractor
Default that by its nature cannot be cured. Failure to provide notice to Surety or any Guarantor
shall not preclude RCTC from exercising its remedies against DB Contractor.

(c) If a DB Contractor Default (other than the DB Contractor Defaults
described in Sections 20.1.1(c), (d), (e), (f), (h),and (j) through (q)) is capable of cure but, by its
nature, cannot be cured within 15 days, as determined by RCTC, such additional period of time
shall be allowed as may be reasonably necessary to cure the DB Contractor Default, so long as
DB Contractor commences such cure within such 15-day period and thereafter diligently
prosecutes such cure to completion; except that, in no event shall such cure period exceed
60 days in total.

(d) In the event of a DB Contractor Default under Section 20.1.1(d), (e) or
(h), DB Contractor shall be entitled to seven days’ Notice and opportunity to cure.

(e) DB Contractor acknowledges and agrees that the DB Contractor
Defaults described in Sections 20.1.1(c), (f), and (j) through (q) are not curable and no notice or
cure period shall apply; except that, if a DB Contractor Default under Section 20.1.1(m) or Section
20.1.1(n) arises due solely to the specified acts or events of a Guarantor, then DB Contractor
shall have an opportunity to cure such DB Contractor Default, within two Business Days after the
occurrence thereof (without any requirement of notice from RCTC), by providing RCTC with
alternative security, which security must be in a form satisfactory to RCTC, in its sole discretion.

(f) Notwithstanding the foregoing, RCTC may, without Notice and without
awaiting lapse of the period to cure any DB Contractor Default, in the event of existence of a
condition on or affecting the Project which RCTC believes poses an immediate and imminent
danger to revenues or public health or safety, rectify the dangerous condition at DB Contractor’s
cost, and so long as RCTC undertakes such action in good faith, even if under a mistaken belief
in the occurrence of such DB Contractor Default, such action shall not expose RCTC to any
liability to DB Contractor and shall not entittle DB Contractor to any other remedy, it being
acknowledged that RCTC has a paramount public interest in providing and maintaining safe public
use of and access to the Project. RCTC’s good faith determination of the existence of such
danger shall be deemed conclusive in the absence of clear and convincing evidence to the
contrary.

20.2. Remedies

20.2.1. If any DB Contractor Default is not subject to cure or is not cured within the
applicable cure period (if any) specified in Section 20.1.2, RCTC may provide Notice to
DB Contractor that an “Event of Default” has occurred. In addition to all other rights and remedies
provided by law or in equity, and such rights and remedies as are otherwise available under this
Contract, the Performance Bond, the Warranty Bond and/or the Guaranty, if an Event of Default
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occurs, then RCTC may without further notice and without waiving or releasing DB Contractor
from any obligations, and DB Contractor shall have the following obligations (as applicable):

(a) RCTC may terminate this Contract in whole or part, including
DB Contractor’s rights of entry upon the Site and possession, control and operation of the Project,
in which case, the provisions of Sections 19.3 and 19.4 shall apply;

(b) If and as directed by RCTC, DB Contractor shall discontinue the Work,
withdraw from the Site, and shall remove materials, equipment, tools, and instruments used by,
and any debris or waste materials generated by, any DB-Related Entity in the performance of the
Work;

(c) DB Contractor shall deliver to RCTC possession of any or all Design
Documents, Construction Documents, and all other completed or partially completed drawings
(including plans, elevations, sections, details and diagrams), specifications, records, information,
schedules, samples, shop drawings, electronic files and other documents and facilities related to
the Project that RCTC deems necessary to complete the Work;

(d) DB Contractor shall confirm the assignment to RCTC of the
Subcontracts requested by RCTC, and DB Contractor shall terminate all other Subcontracts;

(e) RCTC may deduct from any amounts payable by RCTC to
DB Contractor such amounts payable by DB Contractor to RCTC, including: (i) the aggregate of
reimbursements owing; (ii) Liquidated Damages; (iii) Lane Closure Charges; (iv) Flagging
Charges; (v) 125% of the amounts RCTC deems advisable to cover any existing or threatened
claims, Liens, and stop payment notices of Subcontractors, laborers, or other Persons; (vi)
amounts of any Losses or Third Party Claims that have accrued; (vii) the cost to complete or
remediate uncompleted Work or Nonconformances, plus an administrative charge equal to 10%
of such costs; and (viii) other damages or amounts that RCTC has determined are or may be
payable to RCTC under this Contract;

(f) RCTC may pay such amounts and/or perform such act as may then be
required from DB Contractor under this Contract or Subcontracts;

(9) RCTC may appropriate any or all materials and equipment on the Site
as may be suitable and acceptable and may direct the Surety to complete the Project or may
enter into an agreement to complete the Project according to the terms and provisions hereof with
another contractor or the Surety, or use such other methods as may be required to complete the
Project, including completion of the Project by RCTC; and/or

(h) If RCTC exercises any right to perform any obligations of DB
Contractor, in the exercise of such right RCTC may: (i) perform or attempt to perform, or cause to
be performed, such work; (ii) spend such sums as RCTC deems necessary and reasonable to
employ and pay such architects, engineers, consultants and contractors, and obtain materials
and equipment as may be required to complete such work; (iii) execute all applications,
certificates and other documents as may be required to complete the work; (iv) modify or terminate
any contractual arrangements; (v) take any other actions that RCTC may consider necessary to
complete the Work; and (vi) prosecute and defend any action or proceeding incident to the Work.

20.2.2. If an Event of Default occurs, DB Contractor, any Guarantor and Surety shall
be jointly and severally liable to RCTC for all Losses incurred by RCTC or any party acting on
RCTC'’s behalf to complete the Work, or to have the Work completed by another Person (including
any re-procurement costs, throw-away costs for unused portions of the completed Work, and
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increased financing costs). Upon occurrence of an Event of Default and for so long as the Event
of Default continues, RCTC may withhold all or any portion of further payments to DB Contractor
until the Final Acceptance Date or the date on which RCTC otherwise accepts the Project as
complete or determines that it will not proceed with completion, at which time RCTC will determine
whether DB Contractor is entitled to further payments. Promptly following the Final Acceptance
Date or the date on which RCTC otherwise accepts the Project as complete or determines that it
will not proceed with completion, the total cost of all completed Work shall be determined, and
RCTC shall provide Notice to DB Contractor, Surety and each Guarantor of the amount, if any,
that DB Contractor, each Guarantor, and the Surety shall pay RCTC or RCTC shall pay DB
Contractor or its Surety with respect thereto. RCTC will deduct, from any moneys due or which
will become due DB Contractor or its Surety, all costs and charges incurred by RCTC, including
attorneys’, accountants’ and expert witness fees and costs; together with: (a) the cost of
completing the Work (which shall include all Plant Establishment Work) under this Contract
together with an administrative charge of 10% of such costs; (b) any reimbursements owing to
RCTC,; (c) any Liquidated Damages, Lane Closure Charges and Flagging Charges; (d) 125% of
the amounts RCTC deems advisable to cover any existing or threatened claims, Liens and stop
payment notices of Subcontractors, laborers or other Persons; (e) the amounts of any Losses or
Third Party Claims that have accrued; and (f) other damages or amounts that RCTC has
determined are or may be payable to RCTC under this Contract. If such expense exceeds the
sum which would have been payable under the Contract, then DB Contractor, each Guarantor
and its Surety(ies) shall be liable and shall pay to RCTC the amount of such excess. If any
Guarantor or the Surety fails to pay such amount immediately upon RCTC’s demand, then RCTC
may collect interest from the Surety and/or such Guarantors on the amounts DB Contractor is
required to pay in excess of the remaining balance of the Contract Price. The interest rate which
the Surety and/or such Guarantors shall pay shall be the lesser of (i) 10% per annum or (ii) the
maximum rate allowable under applicable Governmental Rules. The interest rate shall accrue on
all amounts RCTC has had to pay in excess of the remaining balance of the Contract Price from
the date of RCTC payment.

20.2.3. DB Contractor acknowledges that if a DB Contractor Default under
Section 20.1.1(m) through 20.1.1(p) occurs, such event could impair or frustrate DB Contractor’s
performance of the Work. Accordingly, DB Contractor agrees that upon the occurrence of any
such DB Contractor Default, RCTC may request of DB Contractor, or its successor in interest,
adequate assurance of future performance in accordance with the terms and conditions hereof.
Failure to comply with such request within ten days of delivery of the request shall entitle RCTC
to terminate the Contract and to the accompanying rights set forth above. Pending receipt of
adequate assurance of performance and actual performance in accordance therewith, RCTC may
proceed with the Work with its own forces or with other contractors on a time and material or other
appropriate basis, the cost of which (plus an administrative charge of 10% of such cost) will be
credited against and deducted from RCTC’s payment obligations under this Contract. The
foregoing shall be in addition to all other rights and remedies provided by law or equity and such
rights and remedies as are otherwise available under this Contract, the Performance Bond and
the Guaranty.

20.2.4. In lieu of the provisions of this Section 20.2 for terminating the Contract and
completing the Work, RCTC may pay DB Contractor for the Work already done according to the
provisions of this Contract (including RCTC’s right to deduct certain amounts therefrom) and may
treat the Work remaining undone as if they had never been included or contemplated by this
Contract. No claim under this provision will be allowed for prospective profits on, or any other
compensation relating to, Work uncompleted by DB Contractor.
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20.2.5. In the event that the Contract is terminated for grounds which are later
determined not to justify a termination for default, such termination shall be deemed to constitute
a termination for convenience pursuant to Section 19.

20.2.6. The exercise or beginning of the exercise by RCTC of any one or more rights
or remedies under this Section 20.2 shall not preclude the simultaneous or later exercise by
RCTC of any or all other such rights or remedies, each of which shall be cumulative.

20.2.7. DB Contractor, each Guarantor and Surety shall not be relieved of liability for
continuing Liquidated Damages, Lane Closure Charges or Flagging Charges on account of a DB
Contractor Default by DB Contractor under this Contract or by RCTC’s declaration of an Event of
Default, or by actions taken by RCTC under this Section 20.2.

20.2.8. In the event RCTC suffers Losses as a result of any act or omission of any DB-
Related Entity or any DB Contractor Fault, then, subject to the limitation on liability contained in
Section 22, RCTC may recover such Losses from DB Contractor regardless of whether the
breach or failure that gives rise to the damages ripens into an Event of Default.

20.2.9. RCTC’s remedies associated with any false statement contained in the
Proposer Questionnaire included in the Proposal or the questionnaire included in the Statement
of Qualifications shall include the right to rescind the Contract.

20.3. Right to Stop Work for Failure by RCTC to Make Undisputed Payment

DB Contractor may stop Work if RCTC fails to make an undisputed payment due under this
Contract within 30 days after receipt of Notice of nonpayment. Any such Work stoppage shall be
considered a suspension for convenience under Section 17. DB Contractor shall not have the
right to terminate the Contract for default as the result of any failure by RCTC to make an
undisputed payment due under this Contract. However, if such nonpayment continues for more
than 180 days, upon Notice from DB Contractor to RCTC, DB Contractor may declare a
Termination for Convenience under Section 19 by delivering to RCTC a Notice of termination
specifying its effective date. Upon such termination, the Parties’ rights and obligations shall be
as provided in Section 19.

20.4. Event of Default Due Solely to DB Contractor’s Failure to Achieve Completion
Deadlines

204.1. If an Event of Default consists solely of DB Contractor’s failure to achieve
Substantial Completion, Project Completion, or Final Acceptance by the applicable Completion
Deadline, RCTC’s sole monetary remedy for such Event of Default shall be the right to assess
Liquidated Damages under Section 21.1; provided, however, that: (a) such Event of Default does
not delay Substantial Completion, Project Completion, or Final Acceptance beyond 180-days of
the applicable Completion Deadline; and (b) DB Contractor continues to diligently perform the
Work despite such Event of Default. Nothing in this Section 20.4 shall prejudice any other rights
or remedies that RCTC may have due to any other Event of Default during such 180-day period.

20.4.2. If any Completion Milestone has not occurred within 180-days of the applicable
Completion Deadline, RCTC may: (a) terminate this Contract; (b) continue to assess Liquidated
Damages subject only to the limitations in Section 21.1; and/or (c) exercise any other right or
remedy under this Contract, at law or in equity.
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SECTION 21
LIQUIDATED DAMAGES

21.1. Liquidated Damages for Delay in Completion

21.1.1. DB Contractor shall be liable for and pay to RCTC Liquidated Damages with
respect to any failure to achieve a Completion Milestone by the applicable Completion Deadline.
This liability shall apply to DB Contractor whether a cure period remains available to DB
Contractor or a cure occurs. The amounts of Liquidated Damages under this Section 21.1 are as
follows:

(a) $30,000 for each day Substantial Completion is delayed beyond the
Substantial Completion Deadline, not to exceed 365 days;

(b) $10,000 for each day Project Completion is delayed beyond the Project
Completion Deadline, not to exceed 365 days; and

(c) $10,000 for each day Final Acceptance is delayed beyond the Final
Acceptance Deadline, not to exceed 365 days.

21.1.2. The Liquidated Damages under this Section 21.1 shall commence on the
applicable Completion Deadline, and shall continue to accrue until the date of the applicable
Completion Deadline, or until termination of this Contract. Such Liquidated Damages shall
constitute RCTC'’s sole right to monetary damages for Completion Deadline delay.

21.1.3. The application of Liquidated Damages under this Section 21.1, shall not: (a)
liquidate DB Contractor’s liability under the indemnification provisions of Section 23, even though
Third Party Claims against Indemnified Parties may arise out of the same event, breach, or failure
that gives rise to the Liquidated Damages; or (b) limit RCTC’s rights to terminate this Contract
under Section 19 or Section 20.

21.2. Lane Closure Charges for Lane Closures on General Purpose Lanes, 91 Express
Lanes and 15 Express Lanes

21.2.1. DB Contractor shall perform the Work in a manner that will reasonably
minimize impacts to the operations of the GP Lanes, 15 Express Lanes and the 91 Express Lanes,
including minimizing Lane Closures.

21.2.2. For Lane Closures between NTP1 and the end of the Warranty Period (or as
otherwise expressly stated in Exhibits 19-22), DB Contractor shall be liable for and pay the
following fees and/or charges to RCTC. Numbered “Segments” referenced below are as shown
in TP Attachment 18-3:

(a) Permitted GP Lane Closures at the locations and during the periods
identified in TP Attachment 18-1, shall be at no charge to DB Contractor, so long as the Lane
Closure complies with the requirements for Lane Closures in this Contract. Where a Permitted
GP Lane Closure goes beyond or outside the duration approved by RCTC or does not comply
with the requirements for Lane Closures in this Contract, it is an Unpermitted GP Lane Closure
and Section 21.2.2(b) shall apply.

(b) For an Unpermitted GP Lane Closure, DB Contractor shall pay GP
Lane Closure Charges for each affected GP Lane as set forth in Exhibit 19 (GP Lane Closure
Charges).
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(c) For Permitted 15 EL Closures of Segment 1 Northbound, Segment 2
Northbound, Segment 1 Southbound, and Segment 2 Southbound, DB Contractor shall pay 15
EL Closure Charges for each affected EL Segment as set forth in Exhibit 20 — Chart 20-1.

(d) For Permitted 15 EL Closures of Segment 3 Northbound, Segment 4
Northbound, Segment 3 Southbound, and Segment 4 Southbound, DB Contractor shall pay 15
EL Closure Charges for each affected EL Segment as set forth in Exhibit 20 — Chart 20-2.

(e) For Unpermitted 15 EL Closures of Segment 1 Northbound, Segment
2 Northbound, Segment 1 Southbound, and Segment 2 Southbound, DB Contractor shall pay 15
EL Closure Charges for each affected EL Segment as set forth in Exhibit 20 — Chart 20-3.

(f) For Unpermitted 15 EL Closures of Segment 3 Northbound, Segment
4 Northbound, Segment 3 Southbound, and Segment 4 Southbound, DB Contractor shall pay 15
EL Closure Charges for each affected EL Segment as set forth in Exhibit 20 — Chart 20-4.

(9) For a Permitted 91 RCTC Westbound EL Closure, DB Contractor shall
pay 91 EL Closure Charges for each affected EL as set forth in Exhibit 21 — Chart 21-1.

(h) For a Permitted 91 RCTC Eastbound EL Closure, DB Contractor shall
pay 91 EL Closure Charges for each affected EL as set forth in Exhibit 21 — Chart 21-2.

(i) For an Unpermitted 91 RCTC EL Closure, DB Contractor shall pay 91
EL Closure Charges for each affected EL as set forth in Exhibit 21 — Chart 21-3.

() For a Permitted 91 OCTA EL Closure, DB Contractor shall pay 91 EL
Closure Charges for each affected EL as set forth in Exhibit 21 — Chart 21-4.

(k) For an Unpermitted 91 OCTA EL Closure, DB Contractor shall pay 91
EL Closure Charges for each affected EL as set forth in Exhibit 21 — Chart 21-5.

() For a Permitted ELC Lane Closure, DB Contractor shall pay ELC Lane
Closure Charges for each affected EL as set forth in Exhibit 22 — Chart 22-1.

(m) For an Unpermitted ELC Lane Closure, DB Contractor shall pay ELC
Lane Closure Charges for each affected EL as set forth in Exhibit 22 — Chart 22-2.

21.2.3. DB Contractor shall pay the Lane Closure Charges owing under this Contract
to RCTC as and when provided in TP Sections 18.3.3.1 and 18.3.3.2, as applicable.

21.2.4. Without limiting Section 21.7, if DB Contractor fails to timely make any timely
payment of Lane Closure Charges, then:

(@) RCTC may prohibit DB Contractor from pursuing or implementing any
further Permitted Lane Closures, until such past due payments are made; and

(b) DB Contractor shall not be entitled to any compensation, time extension
or otherwise make any Claim arising out of any inability to pursue or implement such Permitted
Lane Closures.

21.2.5. When RCTC permits or requires DB Contractor to proceed with a Permitted
Lane Closure after DB Contractor has failed to timely pay Lane Closure Charges, as provided in
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this Contract, this shall not waive RCTC’s or OCTA'’s right to receive damages under this Contract
or any rights or remedies otherwise available to RCTC or OCTA, as applicable.

21.3. Liquidated Damages for Failure to Comply with Requests for Lane Closures of
General Purpose Lanes

DB Contractor shall be subject to Liquidated Damages under this Section 21.3 for failure to comply
with requests for GP Lane Closures (including failure to timely cancel). Subject to the monthly
threshold in TP Section 18.3.3.1.1, the amount of Liquidated Damages owing from DB Contractor
to RCTC for each failure shall be $5,000. These Liquidated Damages are in addition to any fees
or costs associated with the Construction Zone Enhanced Enforcement Program (“COZEEP”),
which DB Contractor shall reimburse RCTC for in accordance with TP Section 18.4.1.2.

21.4. Liquidated Damages for DB Contractor’s Failure to Timely Cancel BNSF Flagging
Services

Subject to the monthly aggregate thresholds in TP Section 8.4.2, DB Contractor shall be subject
to Liquidated Damages under this Section 21.4 in the amount of $20,000, in each instance, if
DB Contractor (a) fails to utilize BNSF flagging services its requests under Section 8.1.7(e)
(including in the manner for which such flagging services were requested), or (b) fails to provide
RCTC advance Notice canceling the requested flagging services at least 72 hours before the date
and time the requested flagging services are scheduled to commence.

21.5. Liquidated Damages for Unavailability of Key Personnel

DB Contractor shall be subject to Liquidated Damages for unavailability of Key Personnel to work
on the Project, in accordance with Section 9.6.

21.6. Pavement Adjustments; Liquidated Damages for Net Negative Pavement
Adjustments

21.6.1. Construction of new pavement for the Project shall comply with all Contract
requirements, including TP Section 11 and Department Standard Specifications.

21.6.2. Subject to DB Contractor's obligations with respect to performance of
Corrective Measures under TP Section 11.4, if, at either Package 2 Turnover, Package 3
Turnover or Substantial Completion, any 0.10-mile segment of new pavement within the Project
(as applicable) has an MRI measured value of less than 85.0, RCTC will calculate the sum total
of each 0.10-mile segment’s Pavement Adjustment (i.e., pavement deductions or credits against
pavement deductions) in accordance with the following table (each, a “Pavement Adjustment”):

MRI
Measured
Value

Pavement Adjustment Per 0.10-Mile Segment of the Project (as applicable)

<45.0 DB Contractor credit of $1500 against any pavement deduction

45.1 —55.0 | DB Contractor credit $1000 against any pavement deduction

55.1 - 65.0 | No adjustment

65.1 — 75.0 | DB Contractor to pay RCTC $3500 as a pavement deduction

75.1 —85.0 | DB Contractor to pay RCTC $5000 as a pavement deduction
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MRI
Measured
Value

Pavement Adjustment Per 0.10-Mile Segment of the Project (as applicable)

>85.0 DB Contractor shall perform Corrective Measures in accordance with TP Section 11.4.

21.6.3. Subject to Section 21.6.4, where a Pavement Adjustment results in a net
negative Pavement Adjustment, DB Contractor shall pay RCTC such amount as Liquidated
Damages in accordance with Section 21.7.

21.6.4. Where a Pavement Adjustment results in a net positive Pavement
Adjustment, such net positive Pavement Adjustment will constitute a Compensable Event,
entiting DB Contractor to additional compensation in an amount no greater than 100% of the
positive Pavement Adjustment.

21.6.5. For illustrative purposes only, as examples:

If Package 2 there are eight 0.10-mile segments with MRl measurements < 45.0,
three 0.10-mile segments with MRI measurements between 65.1 and 75.0, and
two 0.1-mile segments with MRI measurements between 75.1-85.0, the net
negative Pavement Adjustment would be -$8,500, and DB Contractor shall pay
RCTC $8,500 calculated as follows:

8 x ($1,500) — 3 x ($3,500)) — 2 x ($5,000) = -$8,500.

If, in the above example, for Package 2, there was a net positive Pavement
Adjustment of $3,000, then DB Contractor would not owe any Pavement
Adjustment to RCTC for Package 2. However, the $3,000 for Package 2 would
offset a net negative Pavement Adjustment owing for Substantial Completion up
to $3,000. Accordingly, if, consistent with the above example for Package 2, there
is a net negative Pavement Adjustment of -$8,500, DB Contractor shall pay RCTC
$5,000 calculated as follows at Substantial Completion:

-$8,500 + $3,000 = -$5,000

21.7. Acknowledgements Regarding Liquidated Damages, Lane Closure Charges and
Flagging Charges

21.71. The Parties acknowledge and agree that if DB Contractor fails to comply with
certain obligations under this Contract, DB Contractor shall be liable to RCTC or OCTA, as
applicable, for liquidated damages. Liquidated damages (collectively, “Liquidated Damages”),
Lane Closure Charges and Flagging Charges shall apply and be payable in accordance with
Sections 21.1, 21.2, 21.3, 21.4, 21.5, 21.6 and 21.9.

21.7.2. The Parties acknowledge and agree:

(a) That RCTC or OCTA, as applicable, shall incur damages that are
incapable of accurate measurement, because of, among other things the unique nature of the
Project and the unavailability of a substitute for it. Such damages include loss of use, enjoyment
and benefit of the Project, the 91 Express Lanes and connecting RCTC transportation facilities
by the general public, injury to the credibility and reputation of RCTC’s and OCTA's transportation
improvement program with policy makers and with the general public who depend on and expect
availability of service on the Project, 15 Express Lanes and 91 Express Lanes, which injury to
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credibility and reputation may directly result in loss of ridership on the Project, 15 Express Lanes
and 91 Express Lanes, and additional costs of administering this Contract (including engineering,
legal, accounting, overhead and other administrative costs);

(b) To fix the Liquidated Damages, Lane Closure Charges and Flagging
Charges payable by DB Contractor to RCTC or OCTA (as applicable) in the event of the
Liquidated Damages Events, Lane Closure Charges and Flagging Charges (as applicable) and
avoid later Disputes over what amounts of damages are properly chargeable to DB Contractor for
such Liquidated Damages Events given the difficulties of the proof of loss, and the inconvenience
or infeasibility of otherwise obtaining an adequate remedy;

(c) That the Liquidated Damages, Lane Closure Charges and Flagging
Charges are reasonable and represent good faith estimates and evaluations by the Parties as to
the actual, potential damages or harm RCTC or OCTA (as applicable) would incur as a result of
the applicable Liquidated Damages Event, Lane Closure Charges or Flagging Charges (as
applicable);

(d) That the Parties intend for the Liquidated Damages in Section 21.1 to
constitute “liquidated damages” as such term is used in Government Code section 53069.85 to
the extent said statute may apply, and to constitute “stipulated damages” to the extent that said
statute is not applicable; and

(e) The Liquidated Damages, Lane Closure Charges and Flagging
Charges (as applicable) do not constitute a penalty.

21.8. Payment; Offset; Reduction; Waiver; Non-Exclusive Remedy
21.8.1. Except for the Liquidated Damages set out in Section 21.2.3, DB Contractor

shall pay any Liquidated Damages, Lane Closure Charges and Flagging Charges owing, within
ten Business Days after DB Contractor’s receipt of RCTC’s invoice or demand therefor.

21.8.2. RCTC may deduct and offset any unpaid Liquidated Damages, Lane Closure
Charges and Flagging Charges from any amounts owed by RCTC to DB Contractor, including
any Retainage which may be payable by RCTC to DB Contractor pursuant to Section 14.3.1.
RCTC also may draw on any bond, certificate of deposit, letter of credit or other security provided
by DB Contractor pursuant to this Contract to satisfy Liquidated Damages, Lane Closure Charges
and Flagging Charges not paid when due.

21.8.3. Permitting or requiring DB Contractor to continue and finish the Work or any
part thereof after a Completion Deadline as applicable shall not act as a waiver of RCTC’s right
to receive Liquidated Damages, Lane Closure Charges and Flagging Charges under this Contract
or any rights or remedies otherwise available to RCTC.

21.8.4. Subject to Section 20.4, RCTC’s right to, and imposition of, Liquidated
Damages, Lane Closure Charges and Flagging Charges are in addition, and without prejudice, to
any other rights and remedies available to RCTC under this Contract, at law or in equity respecting
the breach, failure to perform or DB Contractor Default, except for recovery of the monetary
damage that the Liquidated Damages, Lane Closure Charges and Flagging Charges are intended
to compensate.

21.9. Liquidated Damages for Failure to Comply with Time Limitation for SR-91
Eastbound Lane Closure
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(@) DB Contractor’s closure of the eastbound SR-91 GP number 4 lane in
compliance with the requirements specified in TP Section 18.3.3.1.2 shall be a Permitted Lane
Closure for a period of not more than 396 consecutive days. If such Permitted Lane Closure goes
beyond 396 days or does not comply with the requirements for Lane Closures in this Contract, it
shall be an Unpermitted Lane Closure for each day of closure in excess of 396 days, and each
day in noncompliance with the requirements specified in TP Section 18.3.3.1.2, in which case
Section 21.9(b) shall apply.

(b) For an Unpermitted Lane Closure of the eastbound SR-91 GP number
4 lane, DB Contractor shall be subject to Liquidated Damages under this Section 21.9 in the
amount of $5,000 per day of such Unpermitted Lane Closure.
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SECTION 22
LIMITATION OF DB CONTRACTOR’S LIABILITY

22.1. Limitation of Liability

To the extent permitted by Governmental Rules, DB Contractor’s liability under this Contract to
RCTC for all damages (including (i) actual, special or multiple damages; and (ii) indirect,
incidental, consequential or punitive damages for which DB Contractor is liable under Section
22.2) whether arising in contract, negligence or other tort, or any other theory of law shall not
exceed the sum of:

(a) All those costs reasonably incurred by RCTC or any party acting on
RCTC’s behalf to complete or correct the Work, or to have the Work completed or corrected by
another Person, including costs as described in Section 24; plus

(b) An amount equal to $65,000,000 (which amount shall specifically
include any Liquidated Damages paid under Section 21.1 and without limiting Section 22.1(c), DB
Contractor's indemnities under Section 23 regarding third party suits, actions, proceedings,
judgments and claims); plus

(c) Any amounts paid or payable by or on behalf of DB Contractor which
are covered by insurance proceeds required to be carried under this Contract, or for which DB
Contractor was required to provide insurance if coverage is not in force; plus

(d) All Losses incurred by any Indemnified Party in connection with,
relating to or arising out of any illegal activities, fraud, recklessness, criminal conduct, gross
negligence, bad faith or intentional misconduct on the part of any DB-Related Entity; plus

(e) Losses arising out of DB Contractor Release of Hazardous Materials;
plus

(f) Lane Closure Charges and Flagging Charges; and plus

(9) Liquidated Damages (excluding Liquidated Damages under

Section 21.1).

22.2. Consequential Damages

22.2.1. Except as otherwise expressly specified in this Contract, including this
Section 22, to the extent permitted by applicable Governmental Rules, neither Party shall be liable
to the other for punitive, indirect, incidental or consequential damages, whether arising out of
breach of this Contract, tort (including negligence) or any other theory of liability, with the
understanding that lost toll revenues other than those covered by Liquidated Damages, Lane
Closure Charges or Flagging Charges payable under this Contract shall be considered as
consequential damages for purposes of this Section 22.2, and each Party releases the other Party
from any such liability.

22.2.2. The limitations on DB Contractor’s liability under this Section 22.2 shall not
apply to or limit any right of recovery RCTC may have with respect to the following (and DB
Contractor agrees that it shall not assert the application of Section 22.2.1 against any such item,
obligation, liability or Losses):
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(a) Any amounts paid or payable by or on behalf of DB Contractor which
are covered by insurance proceeds required to be carried under this Contract, or for which DB
Contractor was required to provide insurance if coverage is not in force;

(b) Losses in connection with any illegal activities, fraud, recklessness,
criminal conduct, intentional misconduct, bad faith, or gross negligence on the part of any DB-
Related Entity;

(c) DB Contractor’s indemnities under Section 23 or elsewhere in this
Contract;

(d) DB Contractor’s obligation to pay Lane Closure Charges, Flagging
Charges or Liquidated Damages under this Contract; and

(e) Losses arising out of DB Contractor Release of Hazardous Materials.
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SECTION 23
INDEMNIFICATION

23.1. Indemnifications by DB Contractor

23.1.1. Subiject to Section 23.1.2, DB Contractor shall release, defend, indemnify and
hold harmless the Indemnified Parties from and against any and all Claims and Losses in
connection with the following (each an “Indemnified Claim”):

(a) The breach or alleged breach of this Contract by any DB-Related Entity;

(b) The failure or alleged failure by any DB-Related Entity to comply with
the Governmental Approvals or Governmental Rules (including any Environmental Laws);

(c) Any alleged patent or copyright infringement or other allegedly
improper appropriation or use of trade secrets, patents, proprietary information, know-how,
copyright rights or inventions in connection with the Project, this Contract and the Work and/or
the system of methods, processes, designs, information or other items provided or communicated
to RCTC or another Indemnified Party in accordance with this Contract; provided that if
infringement can be avoided by modification to the allegedly infringing article, RCTC agrees to
allow such modification unless the form, fit, or function of the allegedly infringing article or the
system is, in RCTC’s sole determination, adversely affected; and further provided that this
indemnity shall not apply to any infringement to the extent directly and solely resulting from: (i)
RCTC’s material failure to comply with a material specific prior written instruction regarding use
provided to RCTC by DB Contractor; (ii) compliance with written specifications prescribed by
RCTC with respect to which: (1) DB Contractor has complied in full; (2) the reason for the
infringement solely and directly arises out of RCTC’s specifications; and (3) DB Contractor has
notified RCTC in writing in advance of potential infringement and RCTC has directed DB
Contractor to proceed and disregard the potential infringement; or (iii) material modifications to
the deliverables directed by RCTC and not made by a DB-Related Entity;

(d) The actual or alleged negligent act, error or omission, illegal activities,
fraud, recklessness, criminal conduct, intentional misconduct, bad faith or gross negligence or of
any DB-Related Entity or any DB Contractor Fault in or associated with performance of the Work
and/or this Contract;

(e) Any and all Claims by any Governmental Entity or taxing authority
claiming taxes based on gross receipts, purchases or sales, the use of any property or income of
any DB-Related Entity or any of their respective agents, officers or employees with respect to any
payment for the Work made to or earned by any DB-Related Entity;

(f) Any and all stop payment notices and/or Liens filed in connection with
the Work, including all reasonable expenses and attorneys’, accountants’ and expert witness fees
and costs incurred in discharging any stop payment notice or Lien and any other liability to
Subcontractors for failure to pay sums due for their work or services; provided that RCTC is not
in default in undisputed payments owing to DB Contractor with respect to such Work;

(9) Any DB Contractor Release of Hazardous Materials;

(h) To the extent of the negligence of any DB-Related Entity or failure to
comply with DB Contractor’s obligations under Section 3 or Section 25; the claim or assertion by
Pavement Contractor or any other contractor (excluding Other RCTC Contractors) that any DB-
Related Entity (i) interfered with or hindered the progress or completion of work being performed
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by such other contractor, so as to cause inconvenience disruption, delay, or loss, except where
the DB-Related Entity was not in any manner engaged in performance of the Work, or (ii) failed
to cooperate reasonably with other contractors in accordance therewith;

(i) DB Contractor’'s performance of, or failure to perform, the obligations
under any Utility Agreement or BNSF Construction & Maintenance Agreement(s) which are DB
Contractor’s responsibility pursuant to this Contract, or any dispute between DB Contractor and
a Utility Owner as to whether work relating to a Relocation constitutes a Betterment;

() Any DB-Related Entity’s breach of or failure to perform an obligation
that RCTC owes to a third Person, including Governmental Entities, Utility Owners, and BNSF,
under law or under any agreement between RCTC and a third Person, where (i) RCTC has
delegated performance of the obligation to DB Contractor under this Contract, or (ii) the acts or
omissions of any DB-Related Entity which render RCTC unable to perform an obligation that
RCTC owes to a third Person, including Governmental Entities, Utility Owners, and BNSF, under
any agreement between RCTC and a third Person, where the agreement was expressly disclosed
to DB Contractor;

(k) Inverse condemnation, trespass, nuisance, or similar taking of or harm
to real property by reason of (i) the failure of any DB-Related Entity to comply with Good Industry
Practices, requirements of this Contract, Project Management Plan or Governmental Approvals,
(i) the fraud, criminal conduct, bad faith, intentional misconduct, recklessness or negligence of
any DB-Related Entity, or (iii) the actual physical entry onto or encroachment upon another’s
property by any DB-Related Entity not permitted under this Contract;

)] Any failure to pay any Liquidated Damages, Lane Closure Charges of
Flagging Charges under this Contract; and/or.

(m)  Subject to Section 23.1.2, Errors in the Design Documents provided by
DB Contractor (including those pertaining to Relocations), regardless of whether such Errors were
also included in the Basic Configuration, Project Schematics, or other Reference Documents. DB
Contractor agrees that, because the concepts in the Basic Configuration, Project Schematics and
other Reference Documents are subject to review and modification by DB Contractor, (i) it is
appropriate for DB Contractor to assume liability for Errors in the completed Project even though
they may be related to Errors in the Basic Configuration, Project Schematics, and other Reference
Documents, and (ii) such documents shall not be deemed “design furnished” by RCTC or any of
the other Indemnified Parties, as the term “design furnished” is used in Civil Code section 2782
and as it pertains to Section 23.1.4(a). DB Contractor agrees to waive the benefit (if any) of Civil
Code section 2782 and agrees that this Section 23.1.1(m) constitutes an agreement governed by
Civil Code section 2782.5.

23.1.2. Subject to the releases and disclaimers under this Contract, DB Contractor's
indemnity under this Section 23 shall not extend to any Claim or Losses to the extent that such
Claim or Losses were directly caused by:

(a) Without limiting Section 23.1.4(a) the active negligence, gross
negligence, reckless or willful misconduct, bad faith or fraud of such Indemnified Party;

(b) RCTC's material breach of any of its obligations under this Contract; or

(c) An Indemnified Parties material violation of any applicable
Governmental Rules or Governmental Approvals.
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23.1.3. With respect to Claims by an employee of DB Contractor, a Subcontractor,
anyone directly or indirectly employed by them or anyone for whose acts they may be liable, the
indemnification obligation under this Section 23 shall not be limited by any limitations under
workers' compensation, disability benefit or other employee benefits laws, including limitations on
the amount or type of damages, compensation or benefits payable by or for DB Contractor or a
Subcontractor.

23.1.4. The following restrictions shall apply to the indemnities in Sections 23.1.1.

(a) Except as permitted by Civil Code sections 2782.1, 2782.2 and 2782.5,
such indemnities shall not inure to the benefit of an Indemnified Party so as to impose liability on
DB Contractor for the active negligence of RCTC, or to relieve RCTC of liability for such active
negligence.

(b) With respect to Work performed by a design professional as defined in
California Civil Code section 2782.8, such indemnities shall apply only to the extent permitted by
said section 2782.8.

(c) In Claims by an employee of DB Contractor, a Subcontractor, anyone
directly or indirectly employed by them or anyone for whose acts they may be liable, the
indemnification obligation under this Section 23 is not limited by a limitation on the amount or type
of damages, compensation or benefits payable by or for DB Contractor or a Subcontractor under
workers’ compensation, disability benefit or other employee benefits laws.

(d) DB Contractor is advised that Utility Agreements and the BNSF
Construction & Maintenance Agreement(s) may include certain agreements by RCTC to
indemnify, defend and hold harmless the Utility Owners and BNSF with respect to certain matters.
DB Contractor's obligations under this Section 23 shall automatically apply to require DB
Contractor, subject to Section 23.1.2, to release, indemnify, defend and hold harmless the Utility
Owners, BNSF and their employees and agents, in addition to the Indemnified Parties, with
respect to all such matters. If any Utility Agreements or BNSF Construction & Maintenance
Agreement(s) contain provisions requiring RCTC’s contractor(s) to indemnify, save and hold
harmless the Utility Owner with respect to any matters, then, subject to Section 23.1.2,
DB Contractor agrees to and shall perform and comply with such provisions of the Utility
Agreements for the benefit of the Utility Owners, their employees and agents.

(e) The requirement to provide an indemnity for breach or alleged breach
of this Contract as provided in Section 23.1.1(a) is intended to provide protection to RCTC with
respect to third-party claims associated with such breach or alleged breach. It is not intended to
provide RCTC with an alternative cause of action for damages incurred by RCTC with respect to
such breach or alleged breach.

23.2. Defense and Indemnification Procedures

23.2.1. If an Indemnified Party receives notice of a Claim or other item covered under
this Section 23, or otherwise has Actual Knowledge of an Indemnified Claim that it believes is
within the scope of the indemnities provided under this Section 23, then, as soon as practicable
after receipt of the Indemnified Claim, RCTC shall by Notice:

(a) Inform DB Contractor of the Indemnified Claim;

(b) Send to DB Contractor a copy of all written materials RCTC has
received asserting such Indemnified Claim; and
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(c) Notify DB Contractor that if no insurer accepts defense of the
Indemnified Claim, the Indemnified Party will conduct its own defense unless DB Contractor
accepts the tender of the Indemnified Claim in accordance with Section 23.2.4.

23.2.2. As soon as practicable after DB Contractor receives Notice of an Indemnified
Claim or otherwise has Actual Knowledge of an Indemnified Claim, it shall tender the Indemnified
Claim by Notice to the insurers under all potentially applicable insurance policies. RCTC and
other Indemnified Parties also may tender such Indemnified Claims directly to such insurers.

23.2.3. If the insurer under any applicable insurance policy accepts the tender of
defense, RCTC and DB Contractor shall cooperate in the defense as required by the insurance
policy. If no insurer under potentially applicable insurance policies provides defense, then
Section 23.2.4 shall apply.

23.2.4. If the defense is tendered to DB Contractor, then within 30 days after receipt
of the tender, DB Contractor shall notify the Indemnified Party whether it has tendered the matter
to an insurer and (if not tendered to an insurer or if the insurer has rejected the tender) shall
deliver a Notice stating that DB Contractor:

(a) Accepts the tender of defense and confirms that the Indemnified Claim
is subject to full indemnification under this Contract without any “reservation of rights” to deny or
disclaim full indemnification thereafter;

(b) Accepts the tender of defense but with a “reservation of rights” in whole
or in part; or

(c) Rejects the tender of defense based on a determination that it is not
required to indemnify against the Indemnified Claim under the terms of this Contract.

23.2.5. If DB Contractor accepts the tender of defense under Section 23.2.4(a),
DB Contractor may select legal counsel for the Indemnified Party, subject to reasonable approval
by the Indemnified Party, and DB Contractor shall otherwise control the defense of such
Indemnified Claim, including settlement, and bear the fees and costs of defending and settling
such Indemnified Claim; except that RCTC has the right of prior approval of any settlement that
waives any defenses or rights of RCTC, increases RCTC's risk, including Project risk, or relates
to or may impact the Work or the design, construction, operations, maintenance, financing, or
revenues of the Project. During such defense:

(a) DB Contractor shall fully and regularly inform the Indemnified Party in
writing of the progress of the defense and of any settlement discussions; and

(b) The Indemnified Party shall fully cooperate in said defense, provide to
DB Contractor all materials and access to personnel that DB Contractor requests as necessary
for defense, preparation and trial, and which or who are under the control of or reasonably
available to the Indemnified Party, and use reasonable efforts to maintain the confidentiality of all
communications between it and DB Contractor concerning such defense.

23.2.6. If DB Contractor responds to the tender of defense as specified in
Section 23.2.4(b) or 23.2.4(c), the Indemnified Party may select its own legal counsel and
otherwise control the defense of such Indemnified Claim, including settlement.

23.2.7. Notwithstanding DB Contractor’'s acceptance of a tender of defense under
Section 23.2.4(a) or 23.2.4(b), the Indemnified Party may assume its own defense by delivering
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to DB Contractor Notice of such election and the reasons therefore, if the Indemnified Party, at
the time it gives Notice of the Indemnified Claim or at any time thereafter, reasonably determines
that:

(a) A conflict exists between the Indemnified Party and DB Contractor
which prevents or potentially prevents DB Contractor from presenting a full and effective defense;

(b) DB Contractor is otherwise not providing an effective defense in
connection with the Indemnified Claim; or

(c) DB Contractor lacks the financial capacity to satisfy potential liability or
to provide an effective defense.

23.2.8. If the Indemnified Party is entitled to and elects to conduct its own defense of
an Indemnified Claim for which it is entitled to indemnification under this Contract, DB Contractor
shall reimburse on a current basis all reasonable Costs and expenses the Indemnified Party
incurs in investigating and defending. If the Indemnified Party is entitled to and elects to conduct
its own defense, then:

(a) In the case of a defense that otherwise would be conducted under
Section 23.2.4(a), the Indemnified Party may settle or compromise the Indemnified Claim with DB
Contractor’s prior written consent, which shall not be unreasonably withheld or delayed;

(b) In the case of a defense that otherwise would be conducted under
Section 23.2.4(b), the Indemnified Party may settle or compromise the Indemnified Claim with DB
Contractor’s prior written consent, which shall not be unreasonably withheld or delayed, or with
approval of the court or arbitrator following reasonable notice to DB Contractor and opportunity to
be heard and without prejudice to the Indemnified Party’s rights to be indemnified by DB
Contractor; and

(c) In the case of a defense conducted under Section 23.2.4(c), the
Indemnified Party shall have the right to settle or compromise the Indemnified Claim without DB
Contractor’s prior written consent and without prejudice to its rights to be indemnified by DB
Contractor.

23.2.9. A refusal of, or failure to accept, a tender of defense, as well as any Dispute
over whether an Indemnified Party that has assumed control of defense is entitled to do so under
Section 23.2.6 shall be resolved in accordance with Section 24, but the foregoing shall not
preclude an Indemnified Party from preserving its rights or defending the claim pending such
resolution.

23.2.10. The Parties acknowledge that while this Section 23 contemplates that
DB Contractor will have responsibility for certain Indemnified Claims, circumstances may arise
where the Parties may share liability with respect to such Indemnified Claims and liabilities. In
such cases, where either Party believes that an Indemnified Claim or liability may entail shared
responsibility, and that principles of comparative negligence and indemnity are applicable, the
Party shall confer with the other Party on management of the Indemnified Claim or liability in
question. If the Parties cannot agree on an approach to representation in the matter in question,
each Party shall arrange to represent itself and to bear its own costs in connection therewith
pending the outcome of the matter. Within 30 days after the final, non-appealable resolution of
the matter in question (whether by settlement, arbitration or by judicial proceedings), the Parties
shall adjust the costs of defense, including reimbursement of reasonable attorneys’ fees, and
other litigation and defense costs, in accordance with the indemnification arrangements of this
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Section 23.2, and consistent with the outcome of such proceedings concerning the respective
liabilities of the Parties on the Indemnified Claim.

23.2.11. In determining responsibilities and obligations for defending Indemnified
Claims under to this Section 23.2, specific consideration shall be given to the following factors:

(a) The party performing the activity in question;
(b) The location of the activity and incident;

(c) Contractual arrangements then governing the performance of the
activity; and

(d) Allegations of respective fault contained in the Indemnified Claim.
23.3. Responsibility of RCTC for Certain Hazardous Materials
The Parties acknowledge and agree that:

23.3.1. RCTC may assert that certain third persons or parties may rightfully bear the
ultimate legal responsibility for any and all Hazardous Materials that may currently be present on
the Site; and

23.3.2. Certain State and federal statutes provide that individuals and firms may be
held liable for damages and claims related to Hazardous Materials under such doctrines as joint
and several liability and/or strict liability. It is not the intention of the Parties that DB Contractor
be exposed to any such liability to the extent arising out of (a) proper Hazardous Materials
Management activities in connection with pre-existing Site contamination, whether known or
unknown, and/or (b) the activities of any Persons other than DB-Related Entities.

23.4. No Effect on Other Rights

The obligations in Sections 23.1 through 23.3 shall not be construed to negate, abridge or reduce
other rights or obligations which would otherwise exist in favor of an Indemnified Party under this
Contract.

23.5. CERCLA Agreement

The indemnities in Section 23.1.1(q) are intended to operate as agreements pursuant to section
9607(e) of the Comprehensive Environmental Response, Compensation and Liability Act
(CERCLA), 42 U.S.C. § 9607(e), and Health and Safety Code section 25364, to defend, indemnify
and hold harmless the Indemnified Parties.

23.6. Notification of Third Party Claim

RCTC and DB Contractor shall each provide timely notification to the other party of the receipt of
any third party claim relating to this Contract.
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SECTION 24
PARTNERING AND DISPUTE RESOLUTION

24.1. Partnering; Informal Process and mediation for Resolution of Claims

The Parties acknowledge that Public Contract Code section 9204 applies to Claims (as
defined thereunder) made by DB Contractor or its Subcontractors under this Contract, and that
this Section 24, and as pertains to “claims” under Public Contract Code section 9204, complies
in substance and procedure with Public Contract Code section 9204. To the extent that any
provision in this Section 24 conflicts with Public Contract Code section 9204, solely with respect
to “claims” thereunder, the procedures in Public Contract Code section 9204 shall control.

24.1.1. Partnering

(@) RCTC encourages partnering among DB Contractor, its
Subcontractors, TSP, RCTC, PCM, Department, FHWA and other stakeholders. Partnering is
intended to identify potential problem areas early in the progress of the Project. The parties shall
commence partnering sessions to address and establish a process for resolving them in order to
prevent them from becoming Claims or Disputes. Early in the progress of the Project, specific
interface issues, definition of the scope of Work, division of responsibilities, communication
channels, and application of alternative resolution principles shall guide partnering sessions so
as to prevent problems from becoming Claims or Disputes. The issues addressed in subsequent
partnering sessions will be determined by the parties to the partnering sessions as needed.

(b) The facilitator for the partnering sessions will be the individual in
Exhibit 2 (Contract Particulars), or another facilitator acceptable to DB Contractor, TSP and
RCTC. The cost of the partnering facilitator shall be shared equally among DB Contractor, TSP
and RCTC. Partnering meetings shall be conducted at the offices of RCTC, PCM or at such
location as otherwise agreed upon by the parties to the partnering sessions. An initial partnering
session will be conducted with DB Contractor, TSP, RCTC, PCM, Department and FHWA as soon
as possible after the Effective Date, but no later than the first 90 days. Follow up partnering
sessions shall be held quarterly throughout the term of this Contract. Persons who must attend
partnering sessions include key personnel and senior management officials of the Parties and
Department.

(c) Pursuant to Evidence Code sections 1119 and 1152, and Federal Rule
of Evidence 408, and similar prohibitions, oral and written statements made during partnering
sessions and statements of the facilitator shall not be admissible or discoverable in any judicial
or other dispute resolution proceeding.

24.1.2. Informal Process and Mediation for Resolution of Claims

(a) Notwithstanding anything to the contrary in this Contract, DB Contractor
shall deliver to RCTC a Notice of any potential Claim under this Contract. For purposes of clarity
the Notice sent under this Section 24.1.2(a) is not (i) the Notice sent under Section 24.2.2(a),
which initiates this Contract’s dispute resolution process at such point a potential or actual Claim
becomes a Dispute or (ii) the Notice sent under Section 16.5.1(a), which initiates this Contract’s
DB Contractor-initiated Change Order process.

(b) RCTC will provide a written statement identifying what portion of any
Claim is disputed and what portion is undisputed, if any, within 45 days (or, if any determination
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requires approval from RCTC’s governing body, three days after the next duly publicly noticed
meeting of such governing body after such 45 day period).

(c) Without limiting any other provision of this Contract (e.g., relating to
timely filing of Relevant Event Notices or other Notices), if DB Contractor disputes RCTC’s written
response (or deemed response) to any Notice of potential Claim delivered by DB Contractor to
RCTC under this Contract, DB Contractor may notify RCTC, within ten Business Days of receipt
of RCTC’s written or deemed response, that it wishes to proceed with informal discussion of the
matter through partnering or through a separate informal process as contemplated by Public
Contract Code section 9204. If the notification regarding the dispute of RCTC’s written response
involves a DB Contractor "claim" as that term is defined in Public Contract Code section 9204,
then DB Contractor shall identify, in writing that portion of the claim which is still in dispute and
shall deliver such request by registered mail or certified mail, return receipt requested. Upon
receipt of such notification, RCTC shall schedule a meet and confer conference within ten
Business Days.

(d) Within ten Business Days following the conclusion of the meet and
confer conference, if the Claim, or any portion of the Claim remains unresolved, RCTC shall
provide DB Contractor with a written statement identifying the portion of the Claim that remains
unresolved and the portion that is resolved.

(e) Failure of either party to request mediation under this Section 24.1.2(e)
within 10 Business Days shall be deemed acceptance by DB Contractor that the unresolved
portion of the Claim is resolved in RCTC’s favor. Any unresolved portion of the Claim, as identified
by DB Contractor in writing to RCTC, may, on the request of either party, be submitted to
nonbinding mediation before the facilitator chosen by the Parties for the partnering sessions, with
both Parties sharing the associated costs equally, unless both Parties agree to proceed with
formal dispute resolution proceedings under this Contract without mediation. If mediation is
elected, the parties shall mutually agree to a mediator within ten Business Days after RCTC has
received the Notice identifying the unresolved portion of the Claim. If the Parties cannot agree
upon a mediator, then each Party shall select a mediator and those mediators shall select a
qualified neutral third party to mediate with regard to the unresolved portion of the Claim. Each
Party shall bear the fees and costs charged by its respective mediator in connection with the
selection of the neutral mediator. If mediation is unsuccessful, the parts of the Claim remaining
unresolved shall be subject to further dispute resolution as specified below.

() Unresolved Claims that become Disputes between the Parties that are
not governed by Public Contract Code section 9204 shall be presented to RCTC’s Executive
Director (or other officer of RCTC with authority to make final decisions subject only to board
approval and any required third party approvals) for resolution under Section 24.2.4 below.

(9) Failure by RCTC to respond to a claim from DB Contractor within the
time periods described in this Section 24.1.2 (including failure to schedule a meet and confer
within the timeframe in Section 24.1.2(c)) or to otherwise meet the time requirements of Public
Contract Code section 9204 shall result in the Claim being deemed rejected in its entirety.

24.2. Commencement of Dispute Resolution Process

All Disputes between DB Contractor and RCTC that arise under this Contract shall be resolved in
accordance with this Section 24, except for those matters identified in Section 24.2.1. All
Disputes shall be decided strictly in accordance with the terms and conditions of this Contract and
general principles of contract law of the State. Before DB Contractor may submit any Dispute to
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dispute resolution under Sections 24.4, 24.5, or 24.6, it must first obtain a final RCTC Decision in
accordance with this Section 24.2.

24.21. Matters not Eligible for Dispute Resolution
The dispute resolution procedures in this Section 24 shall not apply to the following:

(a) Any matters this Contract expressly states are final, binding, or not
subject to dispute resolution or are subject to the sole discretion of RCTC;

(b) Disputes regarding compliance with Governmental Rules, the rights of
RCTC to terminate this Contract, liability or indemnification;

(c) Any claim for injunctive relief;

(d) Any claim against an insurance company, including any Subcontractor
Dispute that is covered by insurance;

(e) Disputes regarding matters under the jurisdiction of Cal-OSHA,;
() Reserved;

(9) Issues related to Subcontractor substitutions governed by Public
Contract Code section 4100 et seq.;

(h) Any claim for, or Dispute based on, remedies expressly created by
statute;

(i) Any Dispute that is actionable only against a Surety;

() Any claim arising out of or relating to the Work where a third party is a
necessary or appropriate party (excluding any DB-Related Entity, TSP, the 91 Express Lanes
Operator, the ELP DB Contractor, Pavement Contractor, RCTC, PCM, Department, FHWA); and

(k) Any claim or dispute that does not arise under the Contract.

The Parties acknowledge and agree that the items above are not “claims” within the
meaning of Public Contract Code section 9204.

24.2.2. Request for Dispute Resolution

(a) DB Contractor may file with RCTC a Notice requesting dispute
resolution if DB Contractor objects to any decision, action, order, or position of RCTC. Such
Notice shall be filed within ten Business Days of the written decision, action, order, or position of
RCTC to which DB Contractor objects. Without limiting the foregoing restriction, in no event shall
any such Notice be filed later than ten Business Days after Project Completion (except to the
extent that the decision, action, order, or position relates to warranties or other post-Final
Acceptance obligations of DB Contractor). Notices given under this Section 24.2.2(a) regarding
Claims that are governed by (and defined under) Public Contract Code section 9204 shall conform
to the requirements of such Governmental Rule. Notices given under this Section 24.2.2(a) for
Disputes between the Parties that are not governed by Public Contract Code section 9204 shall
be deemed to be Notices given under Section 24.2.3(c) for executive level negotiation without
need to proceed to project level negotiation under Section 24.2.3.

Riverside County Transportation Commission Design-Build Contract
Express Lanes Connector Project 157 Draft Execution Copy: February 12, 2020

56800642.v38



Sensitive

(b) RCTC may initiate the dispute resolution process at any time by filing
with the Disputes Review Board and delivering to DB Contractor a Notice requesting dispute
resolution.

(c) Notices requesting dispute resolution, whether from DB Contractor or
RCTC, shall: (i) identify the issues in dispute; (ii) state the position of the requester; (iii) state the
dollar amount and/or duration of Critical Path and Completion Deadline impact or interference
involved in the Dispute; and (iv) state whether it is the position of the requester that the Dispute
must be resolved expeditiously and thus must be resolved in accordance with the provisions of
Section 24.13.

(d) Within ten Business Days of receipt of a Notice requesting dispute
resolution, RCTC may join, or require that DB Contractor join, such other parties as RCTC deems
necessary or appropriate for the full resolution of the dispute.

24.2.3. Project Level Negotiation

(a) Upon commencement of the dispute resolution process, except with
respect to Notices given under this Section 24.2.3(a) (seeking executive level negotiation under
Section 24.2.4), the Parties shall first attempt to resolve the Dispute between RCTC’s
Representative and DB Contractor's Representative. The two Representatives shall meet and
attempt to resolve the Dispute in good faith within five Business Days after the date the Notice for
dispute resolution is received by the non-requesting Party. There shall be at least one meeting
to attempt such project level negotiation. The project level negotiation may be continued upon
the agreement of all Parties.

(b) Within ten Business Days following the conclusion of the project level
negotiation, RCTC will issue to DB Contractor a Notice of RCTC Decision; except that if no Notice
is issued, RCTC shall be deemed to have denied DB Contractor's objection and an RCTC
Decision to that effect shall be deemed received by DB Contractor at the end of such ten Business
Day period. A project level negotiation is deemed concluded if a session has ended for the day,
but the parties have not agreed within five Business Days to the date for a continuation of that
project level negotiation.”

(c) Within ten Business Days following receipt (or deemed receipt) of an
RCTC Decision, DB Contractor may, by Notice to all other parties involved, request executive
level negotiation. If no such request is made, the initial RCTC Decision shall be deemed final and
binding.

24.2.4, Executive Level Negotiation

(a) RCTC’s Executive Director and DB Contractor’s Chief Executive Officer
(or other officer of either Party with authority to make final decisions subject only to board approval
and any required third party approvals) shall meet within ten Business Days after receipt of the
Notice (i) given under Section 24.2.2(a) for Disputes between the Parties that are not governed
by Public Contract Code section 9204, or (ii) given under Section 24.2.3(c), following
unsuccessful project level negotiation, requesting executive level negotiation, and attempt to
resolve the Dispute. There shall be at least one meeting between RCTC’s Executive Director and
DB Contractor’s Chief Executive Officer (or such other officer described above).

(b) If RCTC’s Executive Director or DB Contractor’s Chief Executive Officer
(or such other officer described above) is not in the United States during the time period he or she
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needs to participate in any dispute resolution procedure, the person authorized to perform any or
all of such officer's duties during his or her absence may participate in said dispute resolution
procedure instead.

(c) RCTC will issue a final RCTC Decision to DB Contractor at RCTC'’s
own initiative, but in any event within five Business Days after the meeting between RCTC'’s
Executive Director and DB Contractor’s Chief Executive Officer (or such other officer described
in Section 24.2.4(a)) (which meeting shall be no later than ten Business Days after receipt of DB
Contractor’s Notice); except that if no Notice is issued, RCTC shall be deemed to have denied
DB Contractor’s protest and a final RCTC Decision to that effect shall be deemed received by DB
Contractor at the end of such five Business Day period.

24.2.5. Effect of Final RCTC Decision

The final RCTC Decision shall be final and conclusive, subject to DB Contractor’s right to
submit the issue to the Disputes Review Board, if DB Contractor does not accept the final RCTC
determination, for further dispute resolution under Section 24.4 or 24.6, as applicable, based on
the value of the Dispute, and in any event only after providing a Notice within ten Business Days
after receipt of the final RCTC Decision, stating in general terms the factual or legal objections,
or both, to the determination. DB Contractor’s failure to object in writing within the above-specified
time limit shall constitute acceptance of the final RCTC Decision. Thereafter, either DB Contractor
(if DB Contractor objects to the final RCTC Decision in accordance with this Section 24.2.5), or
RCTC may seek a determination of the dispute by the dispute resolution procedure set forth
below.

24.3. Disputes Review Board

RCTC and DB Contractor shall select a Disputes Review Board to assist in resolution of
Disputes that: (a) arise prior to expiration of the Warranty Period; (b) are subject to the dispute
resolution process under this Section 24; and (c) the Parties attempted to but did not resolve
through project level and executive level negotiations. The Disputes Review Board will provide
special expertise to assist in and facilitate the resolution of such Disputes, and attempt to avoid
construction delays. The Disputes Review Board may also assist in resolution of Disputes
involving other parties. This Section 24.3 describes the purpose, procedure, functions, and key
features of the Disputes Review Board.

24.3.1. Membership

The Disputes Review Board shall consist of one member selected by RCTC, one member
selected by DB Contractor, and a third member selected by the first two members. Normally, the
third member will act as chairman for all Disputes Review Board activities. All members of the
Disputes Review Board shall be both experienced with the type of design and construction
involved in the Project, and experienced in the interpretation of contract documents. The third
member shall be a lawyer, licensed in the State and experienced with design and construction
disputes.

(a) The criteria and limitations for Disputes Review Board membership
shall be as follows:

(i) No member of the Disputes Review Board shall have an
ownership interest in any DB-Related Entity, Affiliate, or PCM, or any financial interest in this
Contract or the Project, except for payment for serving on the Disputes Review Board;
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(i) Except for fee-based consulting services on other projects, no
member of the Disputes Review Board or member’'s employer has been employed by RCTC,
Department, any DB-Related Entity, Affiliate or PCM within a period of two years prior to the
Effective Date;

(iii) No member of the Disputes Review Board shall have had
substantial prior involvement in the Project or with RCTC, Department, any DB-Related Entity,
any Affiliate or PCM of a nature that could affect his/her ability to impartially resolve Disputes;

(iv) No member of the Disputes Review Board shall be employed
by RCTC, Department, any DB-Related Entity, any Affiliate or PCM during the term of the Contract
and for as long thereafter as any Dispute submitted to the Disputes Review Board remains
outstanding under this Contract, except as a member of other disputes boards; and

(v) During the term of the Contract and for as long thereafter as any
obligations remain outstanding under this Contract, no discussion or agreement shall be made
between any member of the Disputes Review Board and RCTC, Department, any DB-Related
Entity, any Affiliate or PCM regarding employment of a member of the Disputes Review Board.

(b) Within 30 days after the issuance of NTP1, each Party shall select its
member of the Disputes Review Board and enter into a three-party agreement between the
member, RCTC and DB Contractor with such member pursuant to which such person shall serve
on the Disputes Review Board. The first two members shall immediately commence selection of
a third member who shall meet all the criteria listed above. The third member shall be selected
within 30 days after both of the first two members have been selected, and shall enter into an
agreement with RCTC and DB Contractor negotiated by the first two members and agreed to by
RCTC and DB Contractor. All parties shall enter into an agreement in the form attached as Exhibit
11 (Disputes Review Board Agreement).

(c) Before their appointments are made, the first two prospective members
shall submit complete disclosure statements for approval by both RCTC and DB Contractor. Each
statement shall include a resume of experience, a disclosure of any circumstances likely to
prevent prompt hearings and decisions or to create any appearance of bias and a declaration
describing all past, present, anticipated, or planned future relationships to the Project and with all
parties involved in this Contract. The third member of the Disputes Review Board shall supply
such a statement to the first two members of the Disputes Review Board before his/her
appointment is finalized.

(d) Disputes about an appointment to the Disputes Review Board
(including Disputes resulting from an objection by either Party to any member on the grounds that
the qualifications in this Contract are not met and disputes resulting from the inability of the two
selected members to agree on a third member) shall be subject to judicial reference in accordance
with Section 24.5.

(e) Prior to hearing the first Dispute under this Contract, and upon request
by either Party thereafter, each member of the Disputes Review Board shall supply RCTC and
DB Contractor a declaration under penalty of perjury affirming that such member meets the above
qualifications and agrees to be bound by the terms of this Contract. If at any time a member of
the Disputes Review Board fails to meet such qualifications, such member shall be removed and
replaced in accordance with the procedures for appointment of members set forth above.
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() Either Party may require that a new Disputes Review Board be
appointed to resolve future Disputes, which right shall be exercised by delivery of Notice to such
effect to the other Party. The procedures and requirements for appointment shall be identical with
those in this Section 24.3.1, except that the members selected by the Parties shall be selected
within 30 days after the date of delivery of the Notice requesting a new Disputes Review Board.
In such event, a new agreement, in the same form as Exhibit 11 (Disputes Review Board
Agreement), shall be executed establishing a new Disputes Review Board. Nothing shall prohibit
a Party from reappointing its then-current member. All Disputes submitted to the Disputes Review
Board after delivery of Notice requiring appointment of a new Disputes Review Board shall be
heard and decided by the new Disputes Review Board. All Disputes submitted prior to such date
shall be heard by the old Disputes Review Board unless the Parties agree otherwise.

(9) If a Party does not select its member for the new Disputes Review
Board within 30 days after the date of delivery of the Notice requesting a new Disputes Review
Board, the other Party may provide a Notice to cure to that Party. Upon receipt of the Notice, the
Party that did not make its selection will have 20 days to cure by selecting a member for the new
DRB. If the Party does not make the selection within the 20 day cure period, the noticing Party
may proceed in accordance with Section 24.5.

24.3.2. Operation

The Disputes Review Board shall adopt rules of procedure subject to approval by RCTC
and DB Contractor. The Parties may agree in writing to any new or different procedures and the
Disputes Review Board will follow such changes. The Disputes Review Board may schedule
regular meetings and visits to the Site. If the Parties consider it necessary or desirable, RCTC
will prepare minutes of all regular meetings and circulate them for comments, corrections, and/or
approval by all concerned. If a field inspection is undertaken, the Disputes Review Board shall
be accompanied by representatives of both RCTC and DB Contractor. Seeking the Disputes
Review Board member(s)’ advice or consultation, ex parte, is expressly prohibited.

24.3.3. Procedure and Schedule for Dispute Resolution

(a) Disputes shall be considered as quickly as possible, taking into
consideration the particular circumstances and the time required to prepare detailed
documentation. All Disputes arising out of a single event, act, omission or set of circumstances
shall be considered a single Dispute. All Losses and Claims arising out of that event, act,
omission or set of circumstances shall be considered Losses and Claims under a single Dispute.
Accordingly, all such Disputes, Losses and Claims presented as a single Dispute shall be included
in the statement of the single Dispute within a reasonable time after the initial filing so that the
other Party will have ample time for discovery before the hearing date. Any disputes, Losses or
Claims not presented in such single Dispute within such reasonable time shall be deemed waived
by the Party bringing the Dispute.

(b) DB Contractor and RCTC shall each be afforded an opportunity to be
heard by the Disputes Review Board and to offer evidence. The Parties agree that discovery
shall be permitted to the full extent provided by Code of Civil Procedure sections 1283.05(a)
through (d). The Recommendation of the Disputes Review Board will be given in writing to both
RCTC and DB Contractor within ten Business Days of completion of the hearings, if possible.

(c) RCTC will promptly process any required Change Order or amendment
to this Contract based on: (i) an agreed upon resolution between RCTC and DB Contractor; (ii) a
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binding Recommendation of the Disputes Review Board; or (iii) a final judgment or award entered
in accordance with Section 24.5 or 24.6.

24.3.4. Hearing and Recommendation

Each hearing before the Disputes Review Board shall be conducted at facilities provided
by RCTC. RCTC and DB Contractor may have representatives at all hearings. After the hearings
are concluded, the Disputes Review Board shall meet in private to formulate its Recommendation,
which shall be supported by two or more members. All deliberations of the Disputes Review
Board shall be conducted in private, with all individual views kept strictly confidential, except as
may be reflected in the Recommendation. The Recommendation shall be made in accordance
with such procedures as are approved by the Parties. The Disputes Review Board shall make
every effort to reach a unanimous Recommendation. If the Recommendation is not unanimous,
then the dissenting member may prepare a minority recommendation.

24.3.5. Right to Litigate Disputes; Admissibility of Disputes Review Board
Findings

(a) RCTC and DB Contractor agree that submission of any unresolved
Dispute to project level and executive level negotiations, under Sections 24.2.3 and 24.2.4, and
the Disputes Review Board, under this Section 24.3, are conditions precedent to RCTC’s or
DB Contractor’s right to litigate such unresolved Dispute.

(b) Findings of fact by the Disputes Review Board will not be collateral
estoppel in any other proceeding involving the same issue, but final decisions that are binding in
accordance with Section 24.6 will be res judicata. The written findings and Recommendations of
the Disputes Review Board, together with its reasons, including any minority reports or dissenting
recommendations or opinions, and all submissions of the Parties shall not be admissible in any
subsequent arbitration, mediation, or litigation concerning the same Dispute or Claim. Any
settlement negotiations between the Parties during the Disputes Review Board process, whether
voluntary or at the direction of the Disputes Review Board, shall be considered confidential, and
no evidence of anything said, nor any admission made in such settlement negotiations, nor any
document prepared for the purpose of the settlement negotiations, shall be admissible in
evidence, nor shall disclosure of such evidence be compelled at a later date, unless such
evidence is otherwise admissible or subject to discovery, except that any settlement executed by
the Parties shall not be considered confidential and may be disclosed.

(c) RCTC and DB Contractor shall not call any individual who served as a
member of the Disputes Review Board as a witness in any litigation proceedings in connection
with this Contract.

24.4. Resolution of Disputes Exceeding $375,000 by Disputes Review Board

24.41. RCTC and DB Contractor may submit to the Disputes Resolution Board
Disputes that arise prior to the expiration of the applicable Warranty Period only when (a) project
level and executive level negotiations between the Parties are unsuccessful, and (b) the amount
in controversy exceeds $375,000.

24.4.2. Such Disputes submitted by DB Contractor to the Disputes Review Board must
be based on a final RCTC Decision, and must be submitted within 30 days of the date the RCTC
Decision became final. RCTC may submit such a Dispute to the Disputes Review Board at any
time.
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24.4.3. The Dispute shall be submitted to the Disputes Review Board by filing a
“‘complaint” in accordance with the procedures adopted by the Disputes Review Board, and
service upon the other Party in accordance with the requirements of the Code of Civil Procedure
that pertain to service of summons and complaint. Concurrently with service of the complaint
upon the other Party, the Party submitting the Dispute shall also deliver a copy of the complaint
to counsel for the other Party, if the other Party has been previously represented in such Dispute.
The complaint shall include a declaration executed by the Party submitting the Dispute, in the
following form:

| certify that the claim set forth herein is made in good faith, that the
supporting data is accurate and complete to the best of my
knowledge and belief, and that the amount and/or time requested
accurately reflects the [Contract schedule adjustment] [amount] for
which [RCTC] [DB Contractor] believes, at this time, [RCTC] [DB
Contractor] is liable.

By: [RCTC] / [DB Contractor]
[Person Responsible for Claim]

2444, The term “Recommendation” means the written document issued by the
Disputes Review Board in connection with a Dispute, issued in accordance with the procedures
adopted by the Disputes Review Board, which states that it is the Disputes Review Board’s final
recommendation for resolution of said Dispute. The Parties agree that all statutes of limitations
shall be tolled from the date of submission of a Dispute to the Disputes Review Board until the
date of receipt of the Recommendation.

24.4.5. Within 30 days after receiving the Recommendation, or such other time
specified by the Disputes Review Board, both RCTC and DB Contractor shall respond to each
other and to the Disputes Review Board by Notice, signifying either acceptance or rejection of the
Recommendation. Failure of either Party to respond within the specified period shall be deemed
an acceptance of the Recommendation, such that the duration of the limitations period(s) is
increased by the amount of time that the Dispute is tolled, and that no limitations period shall
expire while the statutes of limitations are tolled. If RCTC and DB Contractor are able to resolve
the Dispute based on the Recommendation, RCTC will promptly process any required Contract
changes.

24.4.6. If the Dispute remains unresolved during the 120 days following issuance of
the Recommendation, either Party may submit the Dispute to judicial reference under
Section 24.5 (no other methods of settlement shall be available). If the Dispute is not submitted
to judicial reference within such 120-day period, then the applicable Recommendation shall stand
as final and binding, and the Parties shall be deemed to have conclusively agreed to accept that
Recommendation.

24.5. Resolution of Disputes Exceeding $375,000 by Judicial Reference

RCTC and DB Contractor may submit Disputes to judicial reference only when: (a) the amount in
controversy exceeds $375,000; (b) project level and executive level negotiations between the
Parties are unsuccessful with respect to the Dispute; either (c)(i) the Disputes Review Board has
issued a Recommendation with respect to the Dispute or (c)(ii) a Party has failed to cure a failure
to select a member for a new Disputes Review Board after notice and an opportunity to cure
pursuant to Section 24.3.1(q); and (d) the Dispute is submitted to judicial reference within
timeframe in Section 24.4.6. All Disputes submitted to judicial reference shall be heard and
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determined by a referee in accordance with Code of Civil Procedure section 638, subsection 1.
The venue of any proceeding under this Contract shall be in Riverside County, California, unless
changed by the judicial officer.

24.51. Filing of Complaint

Subiject to the procedural requirements in this Section 24.5, the Party submitting a Dispute
to judicial reference shall file in court and serve on the other Party a complaint describing the
matters in dispute. Said complaint shall be filed no later than 120 days following issuance of the
applicable Recommendation by the Disputes Resolution Board. Service of the complaint shall be
as prescribed by law.

24.5.2. Procedure for Appointment

(a) At any time after service of the complaint, either Party may request the
designation of a referee to try the Dispute. Thereafter the Parties shall use their best efforts to
agree upon the selection of a referee.

(b) If the Parties are unable to agree upon a referee within ten Business
Days after a written request to do so by any Party, then either Party may petition the presiding
judge of the Superior Court to appoint a referee. The presiding judge shall have the power to
assign such request to such judge of the Riverside County, California, Superior Court as the
presiding judge deems appropriate.

(c) For the guidance of the judge making the appointment of such referee,
the Parties agree that the person so appointed shall be a lawyer, licensed in the State and
experienced in the subject matter of the Dispute, a court commissioner, or a retired judge.

24.5.3. Standards for Decision

(a) The provisions of Code of Civil Procedure sections 640, 642, 643, 644
and 645 shall be applicable to dispute resolution by a referee hereunder. In an effort to clarify
and amplify the provisions of Code of Civil Procedure sections 644 and 645, the Parties agree
that the referee shall decide issues of fact and law submitted by the Parties for decision in the
same manner as required for a trial by court as specified in Code of Civil Procedure sections
631.8 and 632, and California Rules of Court, Rule 3.1590. The right to trial by jury is waived by
both Parties.

(b) The referee shall try and decide the Dispute, and all pretrial matters,
including discovery, and shall proceed according to all of the substantive and procedural laws of
the State, unless the Parties stipulate to the contrary.

(c) When the referee has decided the Dispute, the referee shall also cause
the preparation of a judgment based on such decision. The judgment to be entered by the
Superior Court, based upon the decision of the referee, shall be appealable in the same manner
as if the judge signing the judgment had tried the case.

24.54. Agreement to Appoint Proposed Referee as Judge Pro Tem

The Parties recognize that the appointment of the proposed referee as a temporary judge
in accordance with Article VI, Section 21 of the California Constitution and California Rules of
Court, Rule 2.831, would be desirable and therefore agree that the proposed referee be appointed
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as a temporary judge in accordance with Article VI, Section 21 of the California Constitution, in
the event of the filing of an action in the Superior Court to resolve any Dispute.

24.6. Resolution of Disputes Involving $375,000 or Less by Arbitration

24.6.1. RCTC and DB Contractor may submit to arbitration Disputes that arise prior to
the expiration of the applicable Warranty Period only when (a) project level and executive level
negotiations between the Parties are unsuccessful, and (b) the amount in controversy is equal to
or less than $375,000.

24.6.2. Disputes submitted by DB Contractor to arbitration under this Section 24.6
must be based on a final RCTC Decision, and a demand for arbitration must be submitted within
30 days after the date the RCTC Decision becomes final. RCTC may submit a demand for
arbitration under this Section 24.6 at any time.

24.6.3. As permitted by Public Contract Code section 20104(a)(2), each Dispute
involving $375,000 or less shall be heard and determined by an arbitrator or arbitrators selected
pursuant to Public Contract Code sections 10240 et seq. (the “State Arbitration Act’), and in
accordance with the procedures in California Code of Regulations, title 1, sections 300 et seq.
(the “Regulations”).

24.6.4. RCTC and DB Contractor agree to appoint the members of the Disputes
Review Board to act as arbitrators under the State Arbitration Act for all such Disputes, as
permitted by Public Contract Code section 10240.3 and section 321(a) of the Regulations; except
that the Parties may, in lieu of appointing the entire Disputes Review Board, agree to appoint the
neutral member of the Disputes Review Board as such arbitrator.

24.6.5. Discovery shall be permitted to the full extent provided by Code of Civil
Procedure sections 1283.05(a) through (d).

24.6.6. The Parties intend to comply with the State Arbitration Act, and agree that the
State Arbitration Act and Regulations shall be applicable with respect to Disputes up to $375,000,
except as otherwise provided in this Contract. Accordingly, for Disputes up to $375,000, the
Disputes Review Board will issue a final decision which will be binding in accordance with the
State Arbitration Act.

24.7. Cooperation

The Parties shall diligently cooperate with one another and with the person(s) appointed to resolve
Disputes, and shall perform such acts as may be necessary to obtain a prompt and expeditious
resolution of Disputes. If either Party refuses to diligently cooperate, and the other Party, after
first giving Notice of its intent to rely on the provisions of this Section 24.7, incurs additional
expenses or attorneys’ fees solely as a result of such failure to diligently cooperate, then the
individual(s) resolving the Dispute may award such additional expenses and attorneys’ fees to
the Party giving such Notice, even if such Party is not the prevailing Party in the Dispute.

24.8. Costs

The Parties shall share equally in all Costs for the Disputes Review Board and for resolution of
Disputes pursuant to the dispute resolution procedures under this Contract, including any costs
associated with a reference of a Dispute to a judicial referee in accordance with Section 24.5;
except that the Party against whom an award of additional attorneys’ fees or expenses is made
in accordance with Section 24.7 shall make such payments to the other Party and is not entitled
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to recover (or offset) the amount paid. If either Party refuses to pay its share of the costs of the
proceeding at the time required, then the other Party may do so, in which event that Party will be
entitled to recover (or offset) the amount advanced, with interest at the maximum rate permitted
by law, even if that Party is not the prevailing Party. The person(s) resolving the Dispute shall
include such costs in his/her/their judgment or award. Except as otherwise provided in
Section 24.7, each Party shall pay its own attorneys’ fees and expert witness fees. If DB
Contractor is entitled to recover from RCTC costs and interest under this Section 24.8, and so
long as RCTC'’s portion of such costs is undisputed, then “interest at the maximum rate permitted
by law” means interest at the rate of 7% per annum, if such undisputed amount is not paid within
60 days after the undisputed amount is established by written statement to RCTC under this
Contract.

24.9. Provisional Remedies

No party shall be precluded from initiating a proceeding in a court of competent jurisdiction for the
purpose of obtaining any emergency or provisional remedy which may be necessary, and which
is not otherwise available under this Section 24, to protect its rights, including temporary and
preliminary injunctive relief, attachment, claim and delivery, receivership and any extraordinary
writ.

24.10. Continuing Performance

During any dispute resolution proceedings, DB Contractor shall carry on its duties under this
Contract, and RCTC shall continue to make undisputed payments in accordance with this
Contract.

24.11. Participation in Proceedings; Joinder

DB Contractor agrees that: (a) at RCTC’s request, DB Contractor shall take appropriate action to
join TSP or any third parties, including Subcontractors, involved in the design or construction of
any part of the Project as parties in dispute resolution proceedings under this Section 24; and (b)
DB Contractor will allow itself to be joined as a participant in any Dispute, arbitration or other
proceeding that involves RCTC and any other Person relating to the Project, including those
relating to TSP, and agrees to be bound by the procedures and decisions rendered in such
proceeding. This provision is for the benefit of RCTC and not for the benefit of any other party.

24.12. Effect on Surety and Guarantor

Decisions made in accordance with this Section 24 that are binding on DB Contractor shall also
be binding on the Surety under the Performance Bond and any Guarantor; except that, unless
the Surety or Guarantor, as applicable, is a party to such proceedings, such decisions shall not
affect any defenses that are special to the Surety or Guarantor, as applicable (i.e. defenses
available to the Surety or Guarantor, as applicable, which could not have been asserted by DB
Contractor in the underlying proceeding). In the event that the Surety or Guarantor, as applicable,
is a party to any proceedings, it may, and must, assert any such special defenses therein or else
such defenses are deemed waived.

24.13. Emergency Dispute Resolution

If a Dispute arises that must be resolved expeditiously in order to prevent serious damage to
revenues, person or property, or serious interference with a Critical Path, both Parties shall make
commercially reasonable efforts to resolve that Dispute quickly. In such case, if DB Contractor’s
Representative and RCTC’s Representative cannot reach a resolution of that Dispute within

Riverside County Transportation Commission Design-Build Contract
Express Lanes Connector Project 166 Draft Execution Copy: February 12, 2020

56800642.v38



Sensitive

24 hours, they must refer the Dispute to RCTC’s Executive Director and DB Contractor’s Chief
Executive Officer (or other officer with authority to make final decisions subject only to board
approval and any required third party approvals) for a meeting between RCTC’s Executive
Director and DB Contractor’s Chief Executive Officer to occur within the following 24 hours. Once
the urgent aspects of the Dispute have been resolved, the Parties may continue with the
remaining procedures for dispute resolution if necessary and to the extent applicable.

24.14. Time Limitation

DB Contractor acknowledges and agrees that RCTC is subject to substantial constraints that have
resulted in limitations on its ability to increase the Contract Price or extend a Completion Deadline.
DB Contractor acknowledges and agrees that, due to limitations on funding for the Project, prompt
resolution of Disputes is of vital importance to RCTC. DB Contractor agrees that the time
limitations stated in the Contract for the filing of Claims and/or complaints with the Disputes
Review Board are necessary and reasonable. DB Contractor expressly waives any longer statute
of limitations contained in any statute, including Government Code section 900 et seq. that would
otherwise be applicable, except as it relates to the matters in Section 24.2.1.

24.15. Timely Payment of Undisputed Amounts of any Claim

In accordance with Public Contract Code section 9204, RCTC shall conduct a reasonable review
of any Claim by DB Contractor subject to Public Contract Code section 9204 within 45 days (or,
if any determination requires approval from RCTC’s governing body, in which case within three
days after the next duly publicly noticed meeting of such governing body after such 45 day period)
and pay DB Contractor within 60 days thereafter the undisputed portion of any Claim. RCTC shall
provide DB Contractor a written statement identifying what portion of any Claim is disputed and
what portion is undisputed, if any. RCTC may request additional evidence from DB Contractor to
aid RCTC in identifying the disputed and undisputed portions of any Claim. DB Contractor shall
provide such evidence promptly thereafter. RCTC will pay within 60 days after receipt of sufficient
evidence, in RCTC’s discretion, further amounts of such Claim that RCTC identifies as
undisputed. The Parties may, by mutual agreement, extend these time periods. As part of any
dispute resolution proceeding in this Section 24, DB Contractor bears the burden of identifying
the disputed and undisputed portions of the Claim and providing reasonable documentation in
support thereof.
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SECTION 25
ACCEPTANCE

25.1. Coordination of Work with ELP DB Contractor
251.1. General Requirements
DB Contractor acknowledges and agrees that:

(a) The Project physically interfaces with the ELP as described in TP
Section 2.5.1; and

(b) DB Contractor shall coordinate the performance of the Work with the
ELP in accordance with TP Section 18.4.6, and shall allow ELP DB Contractor to complete the
ELP in advance of the applicable portions of the Planned ROW Limits being made available in TP
Attachment 9-2.

25.1.2. Requirements for ELP Turnover
(a) RCTC shall give DB Contractor separate Notices:
(i) 120 days;
(ii) 60 days; and
(iii) 30 days,

prior to the date upon which it reasonably expects ELP Turnover to be
achieved.

25.1.3. Notice and Inspection of ELP Substantial Completion

(a) ELP Turnover shall not be effective until RCTC issues the applicable
Certificate of ELP Turnover in accordance with this Section 25.1.3.

(b) RCTC shall provide DB Contractor not less than ten Business Days’
prior Notice of the date ELP DB Contractor considers it will achieve ELP Turnover.

(c) During this ten Business Day period:

(i) DB Contractor, RCTC, and ELP DB Contractor shall meet and
confer on a regular and cooperative basis to exchange information, with the goal being orderly
and timely inspection of the work comprising ELP Turnover to determine whether ELP Turnover
has been achieved; and

(ii) ELP DB Contractor shall allow RCTC and DB Contractor access
to the portion of the Site comprising ELP Turnover, but neither RCTC nor DB Contractor shall
perform the applicable ELP Turnover inspection until ELP DB Contractor considers it has
achieved ELP Turnover, including ELP DB Contractor’'s own internal inspection and punch list,
and RCTC delivers Notice under Section 25.1.3(d).

(d) RCTC shall provide DB Contractor with a second Notice when ELP
DB Contractor determines it has achieved ELP Turnover.
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(e) ELP DB Contractor shall allow DB Contractor and RCTC access to the
portion of the Site comprising the applicable ELP Turnover for up to an additional ten Business
Days after receipt of RCTC’s second Notice indicating ELP DB Contractor has achieved ELP
Turnover. During this ten Business Days period: (i) RCTC and DB Contractor shall inspect the
Work comprising the applicable ELP Turnover and its components, and conduct such other
investigations as may be necessary to evaluate whether ELP DB Contractor achieved ELP
Turnover; and (ii) DB Contractor shall provide Notice to RCTC listing the Work which, in DB
Contractor’s opinion, remains to be performed to achieve the ELP Turnover.

(f) No later than ten Business Days after DB Contractor receives RCTC’s
second Notice described in Section 25.1.3(d), RCTC shall (i) issue a Certificate of ELP Turnover,
or (ii) provide Notice to ELP DB Contractor listing the Work which, in RCTC's opinion, remains to
be performed to achieve the ELP Turnover.

(9) If applicable, RCTC shall give Notice to DB Contractor when ELP
DB Contractor considers that the Work listed in a Notice issued by the RCTC under
Section 25.3.3(f) has been completed, and Sections 25.1.3(d) through 25.1.3(g) will apply to such
Notice in the same way as if it were the original Notice.

(h) If ELP DB Contractor performs repairs to elements of the Work
damaged after the applicable ELP Turnover, the repair Work shall be subject to inspection by
RCTC and DB Contractor, and acceptance by RCTC. Accordingly, the provisions in Sections
25.1.3(b) through 25.1.3(q) shall apply to the repair work as if it were part of the initial ELP
Turnover.

25.2. Coordination of work with Pavement Rehabilitation Project
25.2.1. General
DB Contractor acknowledges and agrees that:

(a) The Project physically interfaces with the Pavement Rehabilitation
Project as described in TP Section 18.4.7; and

(b) DB Contractor shall coordinate the performance of the Work with the
Pavement Rehabilitation Work in accordance with TP Section 18.4.7;

25.2.2. Requirements for Pavement Rehabilitation Project
(a) RCTC shall give DB Contractor separate Notices:
(i) 120 days;
(ii) 60 days; and
(iii) 30 days,

prior to the date upon which the Pavement Rehabilitation Project is anticipated to be
complete.

(b) RCTC shall give DB Contractor Notice on the actual date upon which
the Pavement Rehabilitation Project is complete (as certified by Department).
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(c) Subject to DB Contractor’s entitlement to relief under clause (k) of the
definition of Force Majeure Event, DB Contractor shall allow the Pavement Contractor access to
the applicable portions of the Pavement Contractor ROW to complete the Pavement
Rehabilitation Project from the Effective Date until the date RCTC provides Notice to DB
Contractor that the Pavement Rehabilitation Project is complete under Section 25.2.2(b).

25.3. Coordination of Work with TSP
25.3.1. General Requirements
DB Contractor acknowledges and agrees that:

(a) The Project is comprised of three Packages as described in TP Section
19; and

(b) DB Contractor shall coordinate the performance of the Work with the
TSP Work in accordance with TP Section 19, and shall allow TSP to install such facilities
reasonably in advance of the Substantial Completion Deadline, as specified in this Section 25
and TP Section 19.

25.3.2. Notice Requirements for each Package Turnover

(a) In its Monthly Progress Reports and schedule updates, DB Contractor
shall provide updates as to the anticipated date for each Package Turnover.

(b) DB Contractor shall give the RCTC Representative and TSP separate
Notices:

(i) 120 days;
(ii) 60 days; and
(iii) 30 days,

prior to the date upon which it reasonably expects to achieve each Package
Turnover.

25.3.3. Conditions for Package Turnover; Inspection of Packages

(a) No Package Turnover shall be effective until RCTC issues the
applicable Certificate of Package Turnover in accordance with this Section 25.3.3.

(b) DB Contractor shall provide RCTC and TSP not less than ten Business
Days’ prior Notice of the date DB Contractor determines it will achieve each Package Turnover.

(c) During this ten Business Day period:

(i) DB Contractor, RCTC, and TSP shall meet and confer on a
regular and cooperative basis to exchange information, with the goal being orderly and timely
inspection of the Work comprising the applicable Package Turnover to determine whether the
applicable Package Turnover has been achieved.
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(ii) DB Contractor shall allow RCTC and TSP access to the portion
of the Site comprising the applicable Turnover Package, but neither RCTC nor TSP shall perform
the applicable Package Turnover inspection until DB Contractor considers it has achieved
Package Turnover, including DB Contractor’'s own internal inspection and punch list, and delivers
Notice under Section 25.3.3(d).

(d) DB Contractor shall provide RCTC with a second Notice when
DB Contractor determines it has achieved each Package Turnover.

(e) DB Contractor shall allow TSP and RCTC access to the portion of the
Site comprising the applicable Package Turnover for up to an additional ten Business Days after
receipt of DB Contractor's second Notice indicating it has achieved Package Turnover. During
this ten Business Days period RCTC and TSP shall inspect the Work comprising the applicable
Package Turnover and its components, and conduct such other investigations as may be
necessary to evaluate whether DB Contractor achieved Package Turnover.

(f) No later than ten Business Days after RCTC receives DB Contractor’s
second Notice described in Section 25.3.3(d), RCTC shall (i) issue a Certificate of Package
Turnover, or (ii) provide Notice to DB Contractor listing the Work which, in RCTC's opinion,
remains to be performed to achieve the Package Turnover.

(9) If applicable, DB Contractor shall give Notice to RCTC when
DB Contractor considers that the Work listed in a Notice issued by the RCTC under
Section 25.3.3(f) has been completed, and Sections 25.3.3(d) through (f) will apply to such Notice
in the same way as if it were the original Notice.

(h) If DB Contractor performs repairs to elements of the TCS Infrastructure
damaged after the applicable Package Turnover, the repair Work shall be subject to inspection
by RCTC and TSP, and acceptance by RCTC. Accordingly, Sections 25.3.3(b) through (q) shall
apply to the repair work as if it were part of the initial Package Turnover.

25.4. Notification of Substantial Completion

(a) DB Contractor shall provide RCTC with at least 30 Business Days’ prior
Notice of the date DB Contractor determines it will achieve Substantial Completion. During this
30 Business Day period, DB Contractor and RCTC shall meet, confer, and exchange information
on a regular and cooperative basis with the goal being RCTC’s orderly, timely inspection and
review of the Project, Final Design Documents, and Construction Documents, and RCTC'’s
issuance of a Certificate of Substantial Completion.

(b) During this 30 Business Day period, RCTC shall conduct an inspection
of the Project and its components, a review of the Final Design Documents and Construction
Documents and such other investigation as may be necessary to evaluate whether Substantial
Completion is achieved. To facilitate RCTC’s inspection of the Project, DB Contractor shall
provide RCTC marked up copies of the Final Design Documents and Construction Documents to
reflect changes made to the Project during construction and reflect the Project’s as-built condition
(e.g., draft As-Built Documents).

(c) DB Contractor shall provide RCTC a second Notice when
DB Contractor determines it has achieved Substantial Completion.

(d) RCTC will then conduct such inspections, surveys and/or testing as it
deems desirable. If such inspections, surveys and/or tests disclose that any of the Work does
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not meet the requirements of this Contract, RCTC, after consultation with Department, will
promptly advise DB Contractor as to any Nonconformances in the Work necessary to be corrected
as a condition to Substantial Completion and as to any Nonconformances which may be corrected
as Punch List items. Upon correction of the Nonconformances identified as a prerequisite to
Substantial Completion, DB Contractor shall provide Notice to RCTC, and RCTC will conduct
additional inspections, surveys and/or testing as it deems desirable. This procedure shall be
repeated until RCTC finds that all prerequisites to Substantial Completion have been met.

(e) Within five Business Days after expiration of the 30 Business Day
period and RCTC’s receipt of the second Notice described in Section 25.4(c), RCTC shall either:
(a) issue the Certificate of Substantial Completion or (b) provide Notice to DB Contractor setting
forth, why the Project has not reached Substantial Completion. If RCTC and DB Contractor
cannot agree as to the date of Substantial Completion, such Dispute shall be resolved in
accordance with Section 24.

25.5. Punch List

The Project Management Plan shall establish procedures and schedules for preparing a
Punch List and completing Punch List work for each Package Turnover and Substantial
Completion. Such procedures and schedules shall conform to the following provisions:

(a) For each Package Turnover and Substantial Completion, the schedule
for preparation of the Punch List either shall be consistent and coordinated with the inspections
regarding each Package Turnover and Substantial Completion, or shall follow such inspections.

(b) DB Contractor shall prepare and maintain the Punch List. DB
Contractor shall deliver to RCTC not less than five Business Days’ prior Notice stating the date
when DB Contractor will commence Punch List field inspections and Punch List preparation.
RCTC may participate in the development of the Punch List. Each participant may add items to
the Punch List and none shall remove any item added by any other without the other’s express
permission. If DB Contractor objects to the addition of an item by RCTC, the item shall be noted
as included under protest, and if the Parties thereafter are unable to reconcile the protest, the
Dispute shall be resolved according to the dispute resolution procedures in this Contract. DB
Contractor shall deliver to RCTC a true and complete copy of the Punch List, including
modifications, as soon as it is prepared.

(c) DB Contractor shall immediately commence work on the Punch List
items and diligently prosecute such work to completion, consistent with this Contract, within the
time period in the Project Management Plan and in any case by the Project Completion Deadline.

25.6. Project Completion
25.6.1. Project Completion

(a) DB Contractor shall provide Notice to RCTC when it considers it has
achieved Project Completion. Such Notice shall be accompanied by a certification from
DB Contractor’s Construction Quality Validation Manager, in form and substance satisfactory to
RCTC, certifying conformity of the construction with the Design Documents.

(b) RCTC will issue a Certificate of Project Completion when it finds that
(i) all conditions for Project Completion have been satisfied, and (ii) all Nonconformances that are
prerequisites to Project Completion have been corrected.

Riverside County Transportation Commission Design-Build Contract
Express Lanes Connector Project 172 Draft Execution Copy: February 12, 2020

56800642.v38



Sensitive

25.6.2. Recordation of Notice of Project Completion

DB Contractor is advised that recordation of a notice of completion meeting the
requirements of Civil Code section 8182, within 15 days after completion of all construction Work,
has the effect of reducing the period for filing of stop payment notices and claims against the
Payment Bond, under Civil Code sections 9356 and 9560. If DB Contractor wishes RCTC to
record a notice of completion, DB Contractor shall prepare such notice and deliver it to RCTC at
least ten Business Days prior to the scheduled date for completion of construction. The notice
shall: (a) identify RCTC as the Project owner as defined in Civil Code section 8188, (b) state that
RCTC has been granted certain rights with respect to the Project pursuant to the Department
Cooperative Agreement, (c) provide the names and addresses of the record owners of the
improvements constructed under this Contract (i.e., Department, Local Agencies and Utility
Owners), and (d) otherwise meet the requirements of Civil Code sections 8182 and 9200 et seq.

25.7. Final Acceptance
25.71. Conditions to Final Acceptance

(a) Promptly after Project Completion has occurred, DB Contractor shall
perform all Work, if any, that was deferred for purposes of Final Acceptance, and shall satisfy its
other obligations under this Contract (other than completion of the obligation for Plant
Establishment Work), so as to achieve Final Acceptance. When all of the foregoing have
occurred, DB Contractor shall provide an executed sworn Affidavit of Final Acceptance to RCTC
including the following statement:

To the best of DB Contractor's knowledge and belief, except for
Plant Establishment Work not yet performed, all Work under this
Contract has been completed in strict accordance with this
Contract, no lawful debts for labor or materials are outstanding and
no federal excise tax has been included in the Contract Price; all
requests for funds for undisputed work under this Contract,
including changes in the Work, and under all billings of whatsoever
nature are accurate, complete and final and no additional
compensation over and above the final payment will be requested
or is due under this Contract or under any adjustment issued
thereunder for said undisputed work; there are no outstanding
claims, Liens or stop payment notices relating to the Project or the
Work, including claims by Utility Owners, BNSF and Local
Agencies, there is no existing default of RCTC’s obligations under
any Utility Agreement that are DB Contractor's responsibility
pursuant to this Contract, and no event has occurred which, with
the passing of time or giving of notice or both, would lead to a claim
relating to the Work or an event of default under any Utility
Agreement; and upon receipt of final payment, DB Contractor and
Subcontractors acknowledge that RCTC and any and all
employees of RCTC and their authorized representatives will
thereby be released, discharged and acquitted from any and all
claims or liability for additional sums on account of undisputed work
performed under this Contract.

(b) If DB Contractor is unable to provide the affidavit in the above form as
it relates to outstanding Claims, Liens or stop payment notices relating to the Project or the Work,

Riverside County Transportation Commission Design-Build Contract
Express Lanes Connector Project 173 Draft Execution Copy: February 12, 2020

56800642.v38



Sensitive

the affidavit shall certify that all such outstanding matters are in an attached list which shall
describe the outstanding matters in such detail as may be requested by RCTC. The affidavit shall
include a representation of DB Contractor that it is diligently and in good faith contesting all such
matters by appropriate legal proceedings and shall provide a status report regarding the same
including an estimate of the maximum payable with respect to each such matter. RCTC may
condition its acceptance of such affidavit in such form by requiring that DB Contractor post security
or take other actions which, in RCTC’s discretion, will adequately protect RCTC and the Project
against such outstanding matters.

25.7.2. Inspection and Issuance of Certificate of Final Acceptance

(a) Upon receipt of Notice from DB Contractor that it has met all conditions
to Final Acceptance, RCTC and Department will perform the final inspection with the final As-Built
Documents in hand.

(b) Based on this final inspection RCTC will either issue a Certificate of
Final Acceptance or notify DB Contractor regarding any Work that remains to be performed. Final
Acceptance is subject to concurrence by Department.

(c) If RCTC fails to issue a Certificate of Final Acceptance, DB Contractor
shall promptly remedy the defective and/or uncompleted portions of the Work and shall give
RCTC a revised Affidavit of Final Acceptance with a new date based on when the defective and/or
uncompleted portions of the Work were corrected. The foregoing procedure shall apply
successively thereafter until RCTC has given DB Contractor an executed Certificate of Final
Acceptance.

25.7.3. No Relief from Liability

Final Acceptance will not prevent RCTC from correcting any measurement, estimate, or
certificate made before or after completion of the applicable Work, nor shall it prevent RCTC from
recovering from DB Contractor, any Guarantor, the Surety(ies), or other provider of performance
security or any combination of the foregoing, overpayment sustained for failure of DB Contractor
to fulfill the obligations under this Contract. A waiver on the part of RCTC of any breach of any
part of DB Contractor is not a waiver of any other or subsequent breach. Final Acceptance shall
not relieve DB Contractor from any of its continuing or surviving obligations under this Contract,
including Warranty obligations.

25.8. Opening Sections of Project to Traffic
25.8.1. Plan for Opening to Traffic

(a) The Project Schedule shall set forth DB Contractor's plan for
completing segments of the Project and opening them to traffic. RCTC may request that DB
Contractor expedite certain segments of the Project, and DB Contractor shall accommodate such
requests to the extent that it can do so in consideration of safety to the public and construction
personnel and without significant disruption to its schedule or a significant increase in its costs.

(b) Notwithstanding Section 25.8.1(a), if RCTC orders DB Contractor to
open portions of the Project to traffic which cannot be accommodated without significant
disruption to DB Contractor’s schedule or a significant increase in DB Contractor’s costs, such
direction shall be considered an RCTC-Directed Change provided that DB Contractor has
provided RCTC Notice and otherwise followed the process for RCTC-Directed Changes in
Section 16.
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25.8.2. Direction to Open Following DB Contractor Failure to Perform

If DB Contractor is delinquent in completing outside tie-in work, drainage structures or
other features of the Work, and is not compliant with the applicable traffic opening date(s) set
forth in the Project Schedule, RCTC may order all or a portion of the Project opened to traffic
notwithstanding such incomplete elements. DB Contractor shall then conduct the remainder of
the construction operations, minimizing obstruction to traffic.  Except as provided in
Section 25.8.1, DB Contractor shall not receive any compensation, time or otherwise make any
Claim due to the schedule impacts attributable to the opening of the Project to traffic.

25.8.3. No Waiver

Opening of portions or segments of the Project prior to Final Acceptance does not
constitute acceptance of the Work, constitute Substantial Completion, Project Completion, or
Final Acceptance or waive any provisions of or any of RCTC's rights under this Contract.

25.9. Expiration of Plant Establishment Period

Expiration of the Plant Establishment Period shall be deemed to have occurred when
DB Contractor has fully satisfied the obligation for the Plant Establishment Work in accordance
with the requirements of TP Section 20.4.5.2, and is subject to concurrence by Department.
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SECTION 26
DOCUMENTS AND RECORDS

26.1. Escrowed Proposal Documents

26.1.1. Prior to the Effective Date, DB Contractor and RCTC have delivered one copy
of all cost and pricing data used in preparation of its Proposal and the Contract Price (the
“‘Escrowed Proposal Documents” or “EPDs”) and previously held by the Escrow Agent to a
jointly keyed and locked fireproof cabinet supplied by DB Contractor and located in the Co-
Located Office or another location acceptable to both Parties.

26.1.2. Concurrently with submission of any quotations or revisions to quotations
provided in connection with Contract amendments and concurrently with approval of each Change
Order, if appropriate, one copy of all cost and pricing data used in preparation of the quotation,
amendment or Change Order, as applicable, shall be added to the cabinet, to be held with the
other EPDs, and shall update the index and catalogue.

26.1.3. The EPDs shall comply with Section 26.4 and be maintained in accordance
with this Section 26.1 until the following have occurred: (a) 180 days have elapsed from Final
Acceptance or termination of the Work, as applicable; (b) all Claims and Disputes regarding this
Contract have been settled; and (c) Final Payment on the Contract has been made by RCTC and
accepted by DB Contractor.

26.2. Review of EPDs

26.2.1. Upon at least three days’ Notice, DB Contractor and RCTC may jointly
examine, through one or more designated representatives all or any part of the EPDs during
RCTC’s normal business hours. The Party undertaking an examination need not have or state a
specific reason to examine such material.

26.2.2. If RCTC determines that any EPDs are incomplete or missing, RCTC may
request that DB Contractor submit the supplementary information and DB Contractor shall provide
such supplementary information within five days of the request. The supplementary EPDs shall:

(a) Be date stamped and labeled to identify it as supplementary
information;

(b) Added to the EPDs along with an updated executed index and
catalogue of the full contents of the EPDs (which was originally developed as of the Effective
Date); and

(c) Include a written certification that (i) the supplementary information
constitutes true and complete EPDs in accordance with this Agreement, and (ii) an authorized
officer of DB Contractor has personally examined the contents of the supplementary information.

26.2.3. In connection with any negotiations, Disputes or Claims, RCTC may make and
retain copies of EPDs as it deems appropriate; provided, however, that RCTC has executed and
delivered to DB Contractor a confidentiality statement specifying that, to the extent consistent with
applicable law, all proprietary information contained in such documents will be kept confidential,
that copies of such documents will not be distributed to any third parties other than RCTC’s
attorneys and experts, the Disputes Review Board and any judicial referee, arbitrator or court
considering a Dispute or Claim, and that all copies of such documents (other than those delivered
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to dispute resolvers) will be either destroyed or returned to the depository (or to DB Contractor if
the EPDs have been returned to it) upon final resolution of the negotiations or Disputes or Claims.

26.2.4. Neither Party may add to or change the EPDs except as otherwise provided in
this Contract or with prior written approval of the other Party.

26.2.5. Either Party may introduce the EPDs into evidence in accordance with the
Dispute Resolution Procedures. The Parties shall promptly abide by any request from the court,
or other dispute resolver to assist in its deliberations.

26.3. Proprietary Information

The EPDs are the property of DB Contractor and shall be considered to be in DB Contractor’'s
possession, subject to RCTC'’s right to review and use the EPDs as provided in this Section 26.
RCTC acknowledges that DB Contractor may consider that the EPDs constitute trade secrets or
proprietary information. This acknowledgment is based upon RCTC’s understanding that the
information contained in the EPDs is not known outside DB Contractor’s business, is known only
to a limited extent and by a limited number of employees of DB Contractor, is safeguarded while
in DB Contractor’s possession, and may be valuable to DB Contractor’s construction strategies,
assumptions and intended means, methods and techniques of construction. RCTC further
acknowledges that DB Contractor expended money in developing the information included in the
EPDs and further acknowledges that it would be difficult for a competitor to replicate the
information contained therein. RCTC acknowledges that the EPDs are being made accessible to
RCTC only because it is an express prerequisite to award of the Contract.

26.4. Format and Contents of EPDs
26.4.1. The EPDs shall:

(a) Detail how the components of the Contract Price were determined and
shall be adequate to enable a complete understanding and interpretation of how DB Contractor
arrived at the Contract Price;

(b) Detail how the components of the Contract Price were determined and
shall be adequate to enable a complete understanding and interpretation of how DB Contractor
arrived at the Contract Price;

(c) In connection with quotations, Contract amendments and Change
Orders, clearly detail how the total price and individual components of that price were determined;

(d) Detail crews, equipment, materials, quantities, rates of production;

(e) Be divided into DB Contractor’s usual cost categories such as direct
labor, repair labor, equipment ownership, rental and operation, expendable materials, permanent
materials and Subcontract costs as appropriate;

) Detail plant and equipment and indirect costs including identifying risk
contingencies, markup and other items to each direct cost item;

(9) Itemize the estimated costs of the Payment Bonds and Performance
Bonds and the insurance premiums for each coverage required to be provided by DB Contractor
under Section 11;
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(h) Include electronic media data files associated with all assumptions, risk
assumptions, detailed quantity takeoffs, progress calculations, quotes from Subcontractors and
Suppliers, quotes for insurance and bond premiums, memoranda, narratives and all other
information used by DB Contractor to arrive at the Contract Price or any amendment or Change
Order; and

(i) Be submitted in format as is used by DB Contractor to develop its
Proposal and Contract Price.

26.4.2. DB Contractor represents, warrants and agrees that the EPDs:
(a) Provided with the Proposal and this Contract were or will be personally

examined prior to delivery by an authorized officer of DB Contractor and meet the requirements
of Section 26.4.1;

(b) Constitute all of the information used in the preparation of its Proposal,
the Contract Price and pricing related to Contract amendments and Change Orders and agrees
that no other historical cost information will be considered in resolving Disputes or Claims; and

(c) Are not part of this Contract and that nothing in the EPDs shall change
or modify this Contract.

26.5. Subcontractor Pricing Documents

26.5.1. DB Contractor shall require the principal design Subcontractor (including any
joint venture) and each Major Subcontractor to:

(a) Submit to DB Contractor a copy of all cost and pricing data used in
determining its Subcontract price (or the price for Subcontract Work included in any Change Order
or Contract amendment), immediately prior to executing the Subcontract and each Change Order
and Subcontract amendment, to be deposited, accessed and maintained on terms substantially
similar to the EPDs under this Contract; and

(b) Provide a representation and warranty from the Subcontractor, for the
benefit of DB Contractor and RCTC, consistent with Section 26.4.2, replacing references to the
DB Contractor with principal design Subcontractor.

26.5.2. Each Subcontract that is not subject to the requirements in Section 26.5.1(a)
shall include a provision requiring the Subcontractor to preserve all cost and pricing data used in
establishing its Subcontract price and to provide such documentation to DB Contractor and/or
RCTC in connection with any claim made by such Subcontractor.

26.6. Financial Reporting Requirements

26.6.1. DB Contractor shall provide, or cause to be provided, to RCTC such
information, statements, financial and narrative reports, budgets and information required under
this Contract and as RCTC may otherwise reasonably request from time to time for any purpose
related to the Project or this Contract.

26.6.2. DB Contractor shall deliver to RCTC, at the times specified below, the following
financial statements, stated in United States Dollars and prepared in accordance with U.S. GAAP
as set forth in Section 26.6.2(b) for DB Contractor and each Guarantor:
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(@) Within 60 days after the end of each fiscal year, duplicate copies of the
balance sheet and a consolidated statement of earnings of DB Contractor and each Guarantor
and its consolidated subsidiaries for such fiscal year, setting forth in comparative form the figures
for the previous fiscal year, all in reasonable detail and certified as complete and correct, subject
to changes resulting from year-end adjustments, by the chief financial officer of DB Contractor
and each Guarantor, respectively;

(b) Within 120 days after the end of each fiscal year, (i) any financial ratings
obtained, and (ii) duplicate copies of the financial statements (which shall include a balance sheet
and a consolidated statement of financial condition of DB Contractor and each Guarantor and
their respective consolidated subsidiaries at the end of such year, and statements of earnings,
changes in financial position of DB Contractor and each Guarantor and their respective
consolidated subsidiaries for such year, and all related notes to the financial statements, setting
forth in each case in comparative form the figures for the previous fiscal year), all in reasonable
detail and accompanied by an opinion thereon of an independent public accountant of recognized
national standing selected by DB Contractor and each Guarantor, as applicable, which opinion
shall state that such financial statements have been prepared in accordance with U.S. GAAP
consistently applied, and that the examination of such accountants in connection with such
financial statements has been made in accordance with generally accepted auditing standards,
and accordingly, included such tests of the accounting records and such other auditing
procedures as were considered necessary in the circumstances. If financial statements are
prepared in accordance with principles other than U.S. GAAP, a letter from the certified public
accountant of the applicable entity, discussing the areas of the financial statements that would be
affected by a conversion to U.S. GAAP is required and an estimate of changes required to
recalculate in accordance with U.S. GAAP. Provision of financial statements and information for
a parent company or other affiliate will not be sufficient to satisfy the requirement to provide
financial statements; and

(c) Upon request of RCTC for particular fiscal quarters, and without
request where documents are provided under Section 26.6.2(b), copies of all other financial
statements and information reported by DB Contractor and each Guarantor to its shareholders
generally and of all reports filed by DB Contractor and each Guarantor with the United States
Securities Exchange Commission under sections 13, 14 or 15(d) of the Securities Exchange Act,
to be provided to RCTC as soon as practicable after providing such information to the
shareholders of DB Contractor and each Guarantor, as applicable, or filing such reports with the
Securities and Exchange Commission, as the case may be.

26.6.3. DB Contractor shall cooperate and provide, and shall cause each Guarantor
and the Subcontractors to cooperate and provide, such information as determined necessary or
desirable by RCTC in connection with any Project funding or financing. Without limiting the
generality of the foregoing, DB Contractor shall provide such information deemed necessary or
desirable by RCTC for inclusion in RCTC’s securities disclosure documents and in order to comply
with Securities and Exchange Commission Rule 15¢2-12 regarding certain periodic information
and notice of material events as well as summary financial information detailing DB Contractor’s
financial capacity to perform the Work. DB Contractor shall provide customary representations
and warranties to RCTC and the capital markets as to the correctness, completeness and
accuracy of any information provided.

26.6.4. All reports and information delivered by DB Contractor under Section 26.6.3
shall also be delivered electronically, to the extent electronic files exist, and be suitable for website
posting.
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26.7. Maintenance of, Access to and Audit of Records

26.7.1. Except for EPDs (which shall be maintained as set forth in Section 26.1), DB
Contractor shall maintain at its Project administration office in Riverside County, California a
complete set of all Books and Records, including copies of all original documents delivered to
RCTC and Department. DB Contractor shall notify RCTC where such records and documents
are kept.

26.7.2. DB Contractor shall keep and maintain all the documents required under
Section 26.7.1 in accordance with applicable provisions of this Contract and of the Project
Management Plan, and otherwise in accordance with Good Industry Practice until five years after
the Final Acceptance Date or the termination of this Contract (as applicable).

26.7.3. Notwithstanding Section 26.7.2, all Books and Records which relate to Claims
being processed or Disputes brought under the dispute resolution procedures of this Contract
shall be retained and made available until such Disputes and Claims have been finally resolved.

26.7.4. RCTC may:

(a) Review and audit DB Contractor, its Subcontractors and their
respective Books and Records as and when RCTC deems necessary from time to time:

(i) For the purposes of verifying compliance with this Contract, the
Governmental Approvals and applicable Governmental Rules; and

(ii) In connection with the issuance of Change Orders and Contract
amendments, the resolution of Disputes and Claims.

(b) Audit DB Contractor's Project Management Plan and compliance
therewith, including the right to inspect Work and/or activities and to verify the accuracy and
adequacy of the Project Management Plan and its component parts, plans and other
documentation.

26.7.5. DB Contractor agrees to grant to RCTC and its representatives and legal
counsel, Department, and FHWA the audit and inspection rights under Section 26.7.4 without
charge and allow such Persons such access to such Books and Records and the Work. RCTC
may conduct any such audit of Books and Records or inspection of the Work upon 48 hours’ prior
Notice, or unannounced and without prior notice where there is good faith suspicion of fraud or
other criminal activity. The right of audit and inspection includes the right to make copies and
extracts and take notes.

26.7.6. Where the payment method for any Work is on a time and materials basis,
such examination and audit rights shall include all Books and Records and other evidence and
accounting principles and practices sufficient to reflect properly all direct and indirect costs of
whatever nature claimed to have been incurred and anticipated to be incurred for the performance
of such Work. If an audit indicates DB Contractor has been over credited under a previous
progress report or progress payment, that over credit will, at RCTC’s sole option, be credited
against current progress reports or payments or reimbursed to RCTC by DB Contractor upon
demand therefor.

26.7.7. For cost and pricing data submitted in connection with pricing Change Orders
or Contract amendments, unless such pricing is based on adequate price competition (as
determined by RCTC), established catalog or market prices of commercial items sold in
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substantial quantities to the public, or prices set by Governmental Rule, such Persons and their
representatives have the right to examine all Books and Records related to the negotiation of or
performance of Work under such Change Orders and Contract amendments for the purpose of
evaluating the accuracy, completeness and currency of the cost or pricing data submitted. The
right of examination shall extend to all documents deemed necessary by such Persons to permit
adequate evaluation of the cost or pricing data submitted, along with the computations and
projections used therein.

26.7.8. All Claims or Disputes filed against RCTC shall be subject to audit at any time
following the filing of the Claim or Dispute. The audit may be performed by employees of RCTC
or by an auditor under contract with RCTC. No notice is required before commencing any audit
before 45 Business Days after the Final Acceptance Date. Thereafter, RCTC shall provide 15
Business Day notice to DB Contractor, any Subcontractors or their respective agents before
commencing an audit of any Claim or Dispute. DB Contractor, Subcontractors or their agents
shall provide adequate facilities, acceptable to RCTC, for the audit during normal business hours.
DB Contractor, Subcontractors or their agents shall cooperate with the auditors. Failure of DB
Contractor, Subcontractors or their agents to maintain and retain sufficient Books and Records to
allow the auditors to verify all or a portion of the Claim or Dispute or to permit the auditor access
to the Books and Records of DB Contractor, Subcontractors or their agents shall constitute a
waiver of the Claim or Dispute and shall bar any recovery thereunder.

26.7.9. Full compliance by DB Contractor with the provisions of this Section 26.7 is a
contractual condition precedent to DB Contractor’s right to seek relief under Section 24.

26.7.10. DB Contractor represents and warrants the completeness and accuracy of all
information (including Books and Records) it or its agents provide in connection with the audits
identified in this Contract, and shall cause all Subcontractors to warrant the completeness and
accuracy of all information (including Books and Records such Subcontractors or their agents
provide in connection with this Section 26.7.

26.7.11. DB Contractor’'s internal and third party quality and compliance auditing
responsibilities shall be set forth in the Project Management Plan, consistent with the audit
requirements in TP Sections 2.1, 5.2.3, 5.3.2, 5.4.2, and 5.4.3.

26.7.12. DB Contractor shall collect and preserve each of the following types of data in
written form contemporaneously during DB Contractor’s performance of the Work, which shall be
in form approved by RCTC and in conformance with the requirements of the Department
Cooperative Agreement, and index filed in accordance with Section 5-102 “Organization of Project
Documents” of the Department Construction Manual:

(a) Monthly report of labor by classification of management, supervision,
engineering and other technical personnel used on the job;

(b) Daily labor and equipment reports from DB Contractor and each
Subcontractor for construction related activities;

(c) Quality Control documentation as required by TP Section 5;

(d) A daily occurrence log (in the form of a bound book with entries in ink)
for construction related activities which shall be maintained by DB Contractor's Representative or
his designee(s), in which shall be recorded daily in a narrative form all significant occurrences on
the Project, including permit problems, unusual weather, asserted Force Majeure Events, events
and conditions causing or threatening to cause delay or disruption or interference with the
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progress of any of the Work, known injuries to person or property, a listing of each activity depicted
on the Project Schedule which is being actively prosecuted; notifications given and received, and
significant Project related meetings; and

(e) A daily record in the format required by Section 9-1.04D(6) of the
Modified Standard Specifications (Exhibit 3), recording all labor, materials and equipment
expenses which are being incurred by reason of any event, condition or circumstance which DB
Contractor believes is or may become the subject of a Claim against RCTC. Any initialed or
signed concurrence by PCM (or designees) will be for purposes of verifying physical labor,
material and equipment count rather than validating DB Contractor’s Claims.

26.7.13. To the extent requested by RCTC, DB Contractor shall provide RCTC with
access to and a copy of each item described in Section 26.7.12 (provided, however, that the
provision of such information shall not constitute a Notice under Section 15.4.1).

26.7.14. Pursuant to Government Code section 8546.7, this Contract, and DB
Contractor and RCTC as the contracting parties, are subject to the examination and audit of the
California State Auditor, at the request of RCTC or as part of any audit of RCTC, for a period of
three years after the final payment under the Contract.

26.8. Public Records Act

26.8.1. DB Contractor acknowledges and agrees that all records, documents,
drawings, plans, specifications and other materials in RCTC’s possession, including materials
submitted by DB Contractor, are subject to the provisions of the California Public Records Act
(Government Code section 6250 et seq.) (the “Public Records Act”).

26.8.2. If DB Contractor believes information or materials submitted to RCTC
constitute trade secrets, proprietary information or other information that is not subject to or
excepted from disclosure under the Public Records Act, DB Contractor shall be solely responsible
for specifically and conspicuously designating that information by placing “CONFIDENTIAL” in the
center header of each such page affected, as it determines to be appropriate. Any specific
proprietary information, trade secrets or confidential commercial and financial information shall
be clearly identified as such, and shall be accompanied by a concise statement of reasons
supporting the claim. Nothing contained in this Section 26.8 shall modify or amend requirements
and obligations imposed on RCTC by the Public Records Act or other applicable Governmental
Rule, and the provisions of the Public Records Act or other Governmental Rules shall control in
the event of a conflict between the procedures described above and the applicable Governmental
Rules. DB Contractor is advised to contact legal counsel concerning such Governmental Rules
and its application to DB Contractor.

26.8.3. If RCTC receives a request for public disclosure of materials marked
“CONFIDENTIAL,” RCTC will use reasonable efforts to provide Notice to DB Contractor of the
request and give DB Contractor an opportunity to assert, by Notice, a claimed exception under
the Public Records Act or other applicable Governmental Rules within the time period specified
in the notice issued by RCTC and allowed under the Public Records Act. Under no
circumstances, however, will RCTC be responsible or liable to DB Contractor or any other Person
for the disclosure of any such labeled materials, whether the disclosure is required by
Governmental Rules, or court order, or occurs through inadvertence, mistake or negligence on
the part of RCTC or its officers, employees, contractors or consultants.
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26.8.4. In the event of any proceeding or litigation concerning the disclosure of any
material submitted by DB Contractor to RCTC, RCTC’s sole involvement will be as a stakeholder
retaining the material until otherwise ordered by a court or such other authority having jurisdiction
with respect to the material, and DB Contractor shall be fully responsible for otherwise prosecuting
or defending any action concerning the materials; provided, however, that RCTC reserves the
right, in its sole discretion, to intervene or participate in the litigation in such manner as it deems
necessary or desirable. Except in the case of RCTC’s voluntary intervention or participation in
litigation, DB Contractor shall pay and reimburse RCTC within 30 days after receipt of written
demand and reasonable supporting documentation for all costs and fees, including attorneys’ fees
and costs RCTC incurs in connection with any litigation, proceeding or request for disclosure.

26.9. Ownership of Documents

Subject to Sections 26.3 and 26.10, all data, sketches, charts, calculations, plans, specifications,
electronic files, correspondence, reports, analyses, studies and other documents and materials
created or collected under the terms of this Contract shall be considered “works made for hire”
for which RCTC owns the copyright. Design Documents shall become RCTC’s property upon
preparation; Construction Documents shall become RCTC'’s property upon delivery to RCTC; and
other documents prepared or obtained by DB Contractor in connection with the performance of
its obligations under this Contract, including studies, manuals, As-Built Documents, technical and
other reports and the like, shall become the property of RCTC upon DB Contractor’s preparation
or receipt thereof. Copies of all Design Documents and Construction Documents shall be
provided to RCTC upon preparation or receipt thereof by DB Contractor. DB Contractor shall
maintain all other documents described in this Section 26.9 in accordance with the requirements
of Section 26.7 and shall deliver copies to RCTC as required by this Contract or upon request if
not otherwise required to be delivered, with an indexed set delivered to RCTC as a condition to
Final Acceptance.

26.10. Intellectual Property

26.10.1. All Proprietary Intellectual Property, including with respect to Source Code and
Source Code Documentation, shall remain exclusively the property of DB Contractor or its
Affiliates or Subcontractors that supply the same, notwithstanding any delivery of copies to RCTC.

26.10.2. RCTC has and is hereby granted a nonexclusive, transferable, irrevocable,
royalty-free, fully paid up right and license to use, reproduce, modify, adapt and disclose, and
sublicense others to use, reproduce, modify, adapt and disclose, the Proprietary Intellectual
Property of DB Contractor, including with respect to Source Code and Source Code
Documentation, solely in connection with the Project and any interstate or state highway, tolled
or not tolled, owned and operated by RCTC or a State or regional Governmental Entity; provided
that RCTC may exercise such license only at the following times:

(a) From and after the expiration or earlier termination of this Contract for
any reason whatsoever; and

(b) During any time that a receiver is appointed for DB Contractor, or during
any time that there is pending a voluntarily or involuntary proceeding in bankruptcy in which DB
Contractor is the debtor, in which case RCTC may exercise such license only in connection with
the Project.

26.10.3. Notwithstanding the foregoing, DB Contractor shall have no liability or
responsibility to RCTC for Claims and Losses in connection with RCTC’s use of DB Contractor’s
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Proprietary Intellectual Property on any interstate or state highway, tolled or not tolled, owned and
operated by RCTC or a State or regional Governmental Entity other than the Project.

26.10.4. Subiject to the license and rights granted to RCTC pursuant to Section 26.10.2,
RCTC shall not at any time sell any Proprietary Intellectual Property of DB Contractor or use,
reproduce, modify, adapt and disclose, or allow any party to use, reproduce, modify, adapt and
disclose, any such Proprietary Intellectual Property for any other purpose.

26.10.5. The right to transfer the license is limited to any Governmental Entity that
succeeds to the power and authority of RCTC generally or with respect to the Project.

26.10.6. The rightto sublicense is limited to State or regional Governmental Entities that
own or operate an interstate or state highway or other road, tolled or not tolled, and to the lessees,
operators, contractors, subcontractors, employees, attorneys, consultants and agents that are
retained by or on behalf of RCTC or any such State or regional Governmental Entity in connection
with the Project or an interstate or another state highway or other road, tolled or non-tolled. All
such sublicenses shall be subject to Section 26.10.7.

26.10.7. Subject to Section 26.8, RCTC shall:

(a) Not disclose any Proprietary Intellectual Property of DB Contractor to
any Person other than authorized transferees and sublicensees who agree to be bound by any
confidentiality obligations of RCTC relating thereto; and

(b) Include, or where applicable require such State or regional
Governmental Entity to include, in the contract with the sublicensee its covenant to employ sound
business practices no less diligent than those used for its own confidential information, and no
less diligent than required by commercially reasonable standards of confidentiality, to protect all
Proprietary Intellectual Property of DB Contractor and other materials provided under the
sublicense against disclosure to third parties not in receipt of a sublicense, and to use the
sublicense only for the permitted purposes.

26.10.8. Notwithstanding any contrary provision of this Contract, in no event shall RCTC
or any of its directors, officers, employees, consultants or agents be liable to DB Contractor, any
Affiliate or any Subcontractor for any damages, including loss of profit, arising out of breach of
the duty of confidentiality in Section 26.10.7 if such breach is not the result of gross negligence
or intentional misconduct. DB Contractor irrevocably waives all claims to any such damages.

26.10.9. DB Contractor shall continue to have a full and complete right to use any and
all duplicates or other originals of its Proprietary Intellectual Property in any manner it chooses.

26.10.10. With respect to any Proprietary Intellectual Property, including with respect to
Source Code and Source Code Documentation, owned by a Person other than DB Contractor,
including any Affiliate, and other than RCTC or a Governmental Entity acting as a Subcontractor,
DB Contractor shall obtain from such owner, concurrently with the execution of any contract,
Subcontract or purchase order with such owner or with the first use or adaptation of the
Proprietary Intellectual Property in connection with the Project, both for DB Contractor and RCTC,
nonexclusive, transferable, irrevocable, fully paid up, royalty-free licenses to use, reproduce,
modify, adapt and disclose such Proprietary Intellectual Property solely in connection with the
Project and any state highway, tolled or not tolled, owned and operated by RCTC or a State or
regional Governmental Entity, of at least identical scope, purpose, duration and applicability as
the license granted under Section 26.10.2. The foregoing requirement shall not apply, however,
to mass-marketed software products (sometimes referred to as “shrink wrap software”) owned by
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such a Person where such a license cannot be extended to RCTC using commercially reasonable
efforts. The limitations on sale, transfer, sublicensing and disclosure by RCTC in
Sections 26.10.3 through 26.10.7 shall also apply to RCTC’s licenses in such Proprietary
Intellectual Property.
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SECTION 27
MISCELLANEOUS PROVISIONS

27.1. Amendments

Except to the extent expressly provided otherwise in this Contract, this Contract may be amended
only by a written instrument duly executed by the Parties or their respective successors or
assigns.

27.2. Waiver

27.2.1. No waiver of any term, covenant or condition of this Contract shall be valid
unless in writing and signed by the obligee Party.

27.2.2. The exercise by a Party of any right provided under this Contract shall not
waive or preclude any other or further exercise thereof or the exercise of any other right. No
waiver by any Party of any right under this Contract shall be deemed to be a waiver of any other
or subsequent right under this Contract. The consent by one Party to any act by the other Party
requiring such consent shall not create a course of conduct or be deemed to render unnecessary
the obtaining of consent to any subsequent act for which consent is required, regardless of
whether similar to the act for which consent is given.

27.2.3. Except as expressly provided otherwise in this Contract, no act, delay or
omission done, suffered or permitted by one Party or its agents shall be deemed to create a
course of conduct or waive, exhaust or impair any right, remedy or power of such Party under this
Contract, or to relieve the other Party from the full performance of its obligations under this
Contract.

27.2.4. Either Party’s waiver of any breach or failure to enforce any of the terms,
covenants, conditions or other provisions of this Contract at any time shall not in any way create
a course of conduct or limit or waive that Party’s right thereafter to enforce or compel strict
compliance with every term, covenant, condition or other provision, any course of dealing or
custom of the trade notwithstanding. Furthermore, if the Parties make and implement any
interpretation of this Contract without documenting such interpretation by an instrument in writing
signed by both Parties, such interpretation and implementation thereof will not be binding in the
event of any future Disputes.

27.3. Independent Contractor

27.3.1. DB Contractor is an independent contractor, and nothing contained in this
Contract shall be construed as constituting any relationship with RCTC other than that of Project
developer and independent contractor.

27.3.2. Both Parties, in the performance of this Contract, shall act in an individual
capacity and not as agents, employees, partners, joint venturers or associates of one another.
Nothing in this Contract is intended or shall be construed to create any partnership, joint venture
or similar relationship between RCTC and DB Contractor; and in no event shall either Party take
a position in any tax return or other writing of any kind that a partnership, joint venture or similar
relationship exists.

27.3.3. In no event shall the relationship between RCTC and DB Contractor be
construed as creating any relationship whatsoever between RCTC and DB Contractor’s
employees. Neither DB Contractor nor any of the employees of any DB-Related Entity is or shall
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be deemed to be an employee of RCTC. Except as otherwise specified in this Contract, DB
Contractor has sole authority and responsibility to employ, discharge and otherwise control its
employees and has complete and sole responsibility as a principal for its agents, for all
Subcontractors and for all other Persons that DB Contractor or any Subcontractor hires to perform
or assist in performing the Work.

27.4. Successors and Assigns

27.41. This Contract shall be binding upon and inure to the benefit of RCTC and DB
Contractor and their permitted successors, assigns and legal representatives.

27.4.2. Upon providing ten Business Days’ prior Notice to DB Contractor, RCTC may
assign all or part of its right, title and interest in and to any part of this Contract and performance
security, including rights with respect to the Payment Bonds and Performance Bonds, the
Warranty Bond and the Guaranty, to any other Person.

27.4.3. DB Contractor shall not voluntarily or involuntarily sell, assign, convey, transfer,
pledge, mortgage, or otherwise encumber DB Contractor’s interest in and to this Contract or any
portion thereof without RCTC’s prior written approval, except to any entity in which the
organizations signing this Contract for DB Contractor, or the shareholder(s), general partner(s) or
member(s) that exercise management control over such organizations, hold and exercise
effective management control and hold the same percent of equity interest in DB Contractor that
exists as of the Proposal Date. DB Contractor shall not sublease or grant any other special
occupancy or use of the Project to any other Person, without RCTC’s prior written approval. Any
sale, assignment, conveyance, transfer, pledge, mortgage, encumbrance, sublease or grant of
other special occupancy or use in violation of this provision shall be null and void ab initio and
RCTC, at its option, may declare any such attempted action to be a material DB Contractor
Default.

27.4.4. DB Contractor shall not voluntarily or involuntarily cause, permit or suffer any
Change of Control prior to Final Acceptance without RCTC’s prior written approval. If there occurs
any voluntary or involuntary Change of Control without RCTC’s prior written approval, RCTC, at
its option, may declare it to be a material DB Contractor Default.

27.4.5. Where RCTC’s prior approval is required for a proposed sale, assignment,
conveyance, transfer, pledge, mortgage, encumbrance, sublease or grant of other special
occupancy or use, or for any proposed Change of Control prior to Final Acceptance, RCTC may
withhold or condition its approval in its sole discretion. Any such decision of RCTC to withhold
consent shall be final, binding and not subject to the dispute resolution procedures in this Contract.
If for any reason RCTC does not act within 30 days after receiving all required information, or any
extension thereof by mutual agreement of the Parties, the proposed sale, assignment,
conveyance, transfer, pledge, mortgage, encumbrance, sublease or grant of other special
occupancy or use, or for any proposed Change of Control is not permitted.

27.4.6. Assignments and transfers of DB Contractor’s interest permitted under this
Section 27.4 or otherwise approved by Notice from RCTC shall be effective only upon RCTC’s
receipt of Notice of the assignment or transfer and a written recordable instrument executed by
the transferee (and any Guarantor and any Surety), in form and substance acceptable to RCTC,
in which the transferee, without condition or reservation, assumes all of DB Contractor’'s
obligations, duties and liabilities under this Contract then in effect and agrees to perform and
observe all provisions thereof applicable to DB Contractor. Each transferee shall take DB
Contractor’s interest subject to, and shall be bound by, the Project Management Plan, the Major
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Subcontracts, the Utility Agreements, all RCTC-Provided Approvals, all agreements between the
transferor and railroads, the Governmental Approvals, and all agreements between the transferor
and Governmental Entities with jurisdiction over the Project, except to the extent otherwise
approved by Notice from RCTC, in its sole discretion.

27.4.7. No assignment, conveyance, transfer, pledge, mortgage, encumbrance,
sublease or grant by DB Contractor or any permitted successor and assign thereto shall release
DB Contractor, any Guarantor, any Surety or the assignor from any liabilities or obligations under
this Contract and each of such entities shall remain liable and obligated therefor.

27.4.8. DB Contractor shall not change the legal form of its organization without the
prior written approval of RCTC, which RCTC may grant or withhold.

27.4.9. Any permitted assignment of DB Contractor's interest shall not take effect until
replacement Bonds and Guarantees are provided without lapse in coverage. This requirement
may be met if the Surety/ies and Guarantor(s) amend existing Bonds and Guarantees to name
DB Contractor's assignee as the Principal (under the Bonds) and “DB Contractor’ (under the
Guarantees).

27.5. Designation of Representatives; Cooperation with Representatives

27.5.1. RCTC and DB Contractor shall each designate an individual or individuals who
shall be authorized to make decisions and bind the Parties on matters relating to this Contract
(“Representative”). Exhibit 2 (Contract Particulars) provides the Parties’ initial Representative
designations.

27.5.2. DB Contractor Representative (a) will have full responsibility for the
prosecution of the Project, (b) will act as agent and be a single point of contact in all matters on
behalf of DB Contractor, (c) will be available to execute instructions and directions received from
RCTC or its Representatives; and (d) shall be available at all times while the Project is actually in
progress.

27.5.3. The designation of Representatives may be changed by a subsequent Notice
to the other party in accordance with Section 27.11.

27.5.4. The Parties may also designate technical representatives, who shall be
authorized to investigate and report on matters relating to the Project and to negotiate on behalf
of each of the Parties, but who shall not have authority to bind RCTC or DB Contractor.

27.6. Gratuities and Conflicts of Interest

27.6.1. DB Contractor shall not permit any officer, official or employee of RCTC to have
any financial interest in the Contract prohibited by sections 1090 et seq. and 87100 et seq. of the
Government Code. In addition, DB Contractor or its employees shall not enter into any contract
involving services or property with a Person or business prohibited from transacting such business
with RCTC, pursuant to sections 1090 et seq. and 87100 et seq. of the Government Code. Except
to the extent explicitly disclosed in DB Contractor’s Proposal, DB Contractor affirms that no RCTC
officer, official or employee has any interest (whether contractual, non-contractual, financial, or
otherwise) in this transaction or in the business of DB Contractor. If any such interest becomes
known to DB Contractor at any time, DB Contractor shall submit a full and complete disclosure of
such information by Notice to RCTC, even if such interest would not be considered a conflict
under sections 1090 et seq. and 87100 et seq. of the Government Code.
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27.6.2. Neither DB Contractor nor any of its employees, agents and representatives
shall offer or give to an officer, official or employee of RCTC or Department gifts, entertainment,
payments, loans or gratuities. RCTC may, by Notice to DB Contractor, terminate the right of DB
Contractor to proceed under the Contract if it is found that gratuities (in the form of gifts,
entertainment, or otherwise) were offered or given by DB Contractor, or any agent of DB
Contractor, to any member of RCTC’s board of directors or any officer, agent and/or employee of
RCTC or Department.

27.6.3. The rights and remedies of RCTC specified in this Section 27.6 are not
exclusive and are in addition to any other rights and remedies allowed by law.

27.6.4. Employment (whether as an employee, consultant, or independent contractor)
of personnel on RCTC's payroll by any DB-Related Entity is not permitted in the performance of
the Contract, even though such employment may be outside RCTC’s employee’s regular working
hours or on Saturdays, Sundays, holidays or vacation time; further, employment by any DB-
Related Entity of personnel who have been on RCTC’s payroll within one year prior to the date of
Contract award is also prohibited, if such employment is caused by and/or dependent upon DB
Contractor securing this or a related Contract with RCTC.

27.7. Survival

DB Contractor’'s representations and warranties, the dispute resolution provisions contained in
Section 24, the warranties contained in Section 13, the indemnifications and releases contained
in Section 23 and elsewhere in this Contract, the rights and obligations of the Parties following
termination of this Contract under Section 19 and Section 20, the provisions regarding invoicing
and payment under Section 14, the obligations regarding Application for Final Payment under
Section 14.4 and payment for subsequent Claims under Section 14.5, and all other provisions
which by their express terms or their inherent character or express terms should survive
termination of the Contract and/or Final Acceptance, shall survive the termination of the Contract
and the Final Acceptance Date.

27.8. Limitation on Third Party Beneficiaries

Department is an intended third party beneficiary to this Contract and the Indemnified Parties are
intended third party beneficiaries of the indemnity and insurance provisions of this Contract.
Except as expressly provided in this Contract (such as warranty and indemnity provisions), it is
not intended by any of the provisions of this Contract to create any other third party beneficiary
under this Contract or to authorize anyone not a Party to maintain a suit for personal injury or
property damage pursuant to the terms or provisions hereof. Except as otherwise provided in this
Section 27.8, the duties, obligations and responsibilities of the Parties pursuant to this Contract
with respect to third parties shall remain as imposed by law. This Contract does not create a
contractual relationship of any kind between RCTC and a Subcontractor or any Person other than
DB Contractor.

27.9. Tort Liability, Personal Liability of RCTC Employees

27.9.1. RCTC’s Representatives are acting solely as agents and representatives of
RCTC when carrying out the provisions of or exercising any right under this Contract. They shall
not be liable either personally or as employees of RCTC for actions in their ordinary course of
employment.
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27.9.2. The Parties agree to provide to each other’s Representative(s) Notice of any
Claim that either Party receives from any third party relating in any way to the matters addressed
in this Contract, and shall otherwise provide Notice in such form and within such period as is
required by Governmental Rules.

27.9.3. No agent, consultant, officer, or authorized employee of RCTC nor any
member of RCTC’s Board of Directors, shall be personally responsible for any liability arising
under this Contract.

27.10. Governing Law; Venue

This Contract shall be governed by and construed in accordance with the law of the State, without
regard to conflict of law principles. The venue of any court, judicial, or referee proceeding under
this Contract shall be in Riverside County, California, unless changed by the judicial officer.

27.11. Notices and Communications

27.11.1. All notices, requests, demands, instructions, certificates, consents,
explanations, agreements, approvals and other communications (each being a “Notice”) required
or permitted under this Contract shall be in writing and (a) delivered personally, (b) sent by
certified mail, return receipt requested, (c) sent by a recognized overnight mail or courier service,
with delivery receipt requested, or (d) sent by facsimile or email communication followed by a
hard copy and with receipt confirmed by telephone, to the following addresses (or to such other
address as may from time to time be specified in writing by such Person):

All correspondence with DB Contractor shall be sent to DB Contractor’'s Representative
or as otherwise directed by DB Contractor's Representative. The address for such
communications shall be:

Myers-Rados, A Joint Venture

Address: 2002 E. McFadden Avenue, Suite 200,
Santa Ana, CA 92705

Mailing Address: P.O. Box 15184, Santa Ana, CA
92735-0184

Attention: Stephen S. Rados

Telephone: (714) 835-4612

E-mail: ssrados@radoscompanies.com

All communications to RCTC shall be marked as regarding the 15/91 Express Lanes
Connector Project and shall be delivered as directed by RCTC’s Toll Program Director. The
address for such communications shall be:

Riverside County Transportation Commission
Attention: Michael Blomquist, Toll Program Director
3850 Vine Street,

Riverside, California

Phone: (951) 787-7141

Facsimile: (951) 787-7920

Email address: mblomquist@rctc.org

With a copy to:
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Riverside County Transportation Commission
Attention: David Thomas, Toll Program Manager
4080 Lemon Street, 3 Floor

Riverside, California 92501

Phone: (951) 787-7141

Facsimile: (951) 787-7920

Email address: dthomas@rctc.org

In addition, copies of all notices regarding Claims, Disputes, termination and default
Notices shall be delivered to the following Persons:

Riverside County Transportation Commission
Attention: Anne Mayer, Executive Director

4080 Lemon Street, 3rd Floor

Riverside, CA 92501

Phone: (951) 787-7141

Facsimile: (951) 787-7920

Email address: amayer@rctc.org

Steven C. DeBaun, Esq.

Best and Krieger

3750 University Avenue, Suite 400

P.O. Box 1028

Riverside, California, 92502

Phone: (951) 686-1450

Facsimile: (951) 686-3083

Email address: Steve.DeBaun@bbklaw.com

All Notices and other communications or documentation required to be delivered by DB
Contractor to OCTA under this Contract shall be marked as regarding the Project and shall be
delivered to the following Person or as otherwise directed by OCTA in writing. The address for
such Notices and other communications or documentation shall be:

Orange County Transportation Commission
Attention: Kirk Avila, General Manager

550 South Main Street

Orange, California 92688

Phone: (714) 560-5674

Facsimile: (714) 560-5800

Email address: kavila@octa.net

27.11.2. Notices shall be deemed received when actually received in the office of the
addressee (or by the addressee if personally delivered) or when delivery is refused, as shown on
the receipt of the U.S. Postal Service, private carrier or other Person making the delivery.
Notwithstanding the foregoing, Notices sent by facsimile after 4:00 p.m. Pacific Standard or
Daylight Time (as applicable) and all other Notices received after 5:00 p.m. shall be deemed
received on the first Business Day following delivery (that is, in order for a fax to be deemed
received on the same day, at least the first page of the fax must have been received before 4:00
p.m.). Any technical or other communications pertaining to the Work shall be conducted by DB
Contractor's Representative and technical representatives designated by RCTC.
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27.11.3. DB Contractor shall copy RCTC on all written correspondence pertaining to
this Contract between DB Contractor and any Person other than DB Contractor’'s Subcontractors,
consultants and attorneys.

27.12. Taxes

27.12.1. DB Contractor shall pay, prior to delinquency, all applicable taxes.
DB Contractor accepts sole responsibility, and agrees it shall have no right to a Change Order or
to any other Claim, because of its misinterpretation of Governmental Rules respecting taxes, or
incorrect assumptions regarding applicability of taxes.

27.13. Further Assurances

DB Contractor shall promptly execute and deliver to RCTC all such instruments and other
documents and assurances as are reasonably requested by RCTC to further evidence the
obligations of DB Contractor under this Contract, including assurances regarding the validity of
(a) the assignments of Subcontracts contained in this Contract and (b) any instruments securing
performance hereof.

27.14. Severability

If any clause, provision, Section or part of this Contract is ruled invalid under Section 24 or
otherwise by a court having proper jurisdiction, then the Parties shall: (a) promptly meet and
negotiate a substitute for such clause, provision, Section or part, which shall, to the greatest extent
legally permissible, effect the original intent of the Parties, including an equitable adjustment to
the Contract Price to account for any change in the Work resulting from such invalidated portion;
and (b) if necessary or desirable, apply to the court or other decision maker (as applicable) which
declared such invalidity for an interpretation of the invalidated portion to guide the negotiations.
The invalidity or unenforceability of any such clause, provision, Section or part shall not affect the
validity or enforceability of the balance of this Contract, which shall be construed and enforced as
if this Contract did not contain such invalid or unenforceable clause, provision, Section or part.

27.15. Headings

The table of contents and captions of the Sections of this Contract are for convenience only and
shall not be deemed part of this Contract or considered in construing this Contract.

27.16. Entire Agreement

This Contract contain the entire understanding of the Parties with respect to the subject matter
hereof and supersede all prior agreements, understandings, statements, representations and
negotiations between the Parties with respect to its subject matter.

27.17. Counterparts

This instrument may be executed in two or more counterparts, each of which shall be deemed an
original, but all of which together shall constitute one and the same instrument.

27.18. Costs

(a) Each Party is responsible for paying its own Costs and expenses
incurred in connection with the negotiation, preparation and execution and delivery of this
Contract.
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(b) Except as otherwise provided in this Contract, each Party perform its
obligations in accordance with this Contract at its own Cost and risk.
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SECTION 28
SIGNATURE WARRANTY

28.1. Signature Warranty

Each signatory to this Contract warrants that the signatory has necessary authority to execute
this Contract on behalf of the entity represented.

[Signatures on next page]
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IN WITNESS WHEREOF, this Contract has been executed as of , 2020.

DB CONTRACTOR:
Myers-Rados, A Joint Venture

By:

Name:

Title:

By:

Name:
Title:
Contractor License No.: 1059871

RCTC:
RIVERSIDE COUNTY TRANSPORTATION COMMISSION

By:

Name:
Title:

APPROVED AS TO FORM:

By:

Steven C. DeBaun, General Counsel

Date: , 2020
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ADDENDUM

Myers & Sons Construction, LLC and Steven P. Rados, Inc. agree that they shall be jointly and
severally liable for the obligations of DB Contractor under this Contract. Myers & Sons
Construction, LLC and Steven P. Rados, Inc. agree that RCTC and its successors and assignees
may enforce any claim or judgment against DB Contractor arising out of this Contract directly
against DB Contractor, Myers & Sons Construction, LLC, and Steven P. Rados, Inc. in any order.

Dated as of , 2020

Steven P. Rados, Inc.

By:

Name:

Title:

Myers & Sons Construction, LLC

By:

Name:

Title:
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EXHIBIT 1

ABBREVIATIONS AND DEFINITIONS

Unless the context otherwise requires:

(a) the following abbreviations, capitalized terms or terms used in the Department
Standard Specifications as used in this Contract have the meanings given in this Exhibit 1; and

(b) the definitions in this Exhibit 1 that are in lower case also apply to terms that are

capitalized.
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Abbreviation Weaning

AASHTO American Association of State Highway and Transportation Officials

AB aggregate base

ACI American Concrete Institute

ADA Americans with Disabilities Act

ADAS Automatic Data Acquisition System

ADL Aerially Deposited Lead

ANSI American National Standards Institute

APE Area of Potential Effect

AQMD air quality management district

ARB California Air Resources Board

AREMA American Railway Engineering and Maintenance-of-Way Association

AS aggregate subbase

ASME American Society of Mechanical Engineers

ASNT American Society of Nondestructive Testing

ASTM American Society of Testing and Materials

AT&T American Telephone & Telegraph

ATC Alternative Technical Concept

AV Audio Visual

AWS? American Welding Society

BMP Best Management Practice

BNSF Burlington Northern and Santa Fe

BO Biological Opinion

BSDS Bridge Site Data Submittal

BSPP Business Support Program Plan

CAC California Certified Asbestos Consultant

CADD Computer Aided Drafting and Design

Cal-NExUS California Numbered Exit Uniform System

Cal/OSHA California Division of Occupational Safety and Health Administration

CAR Corrective Action Report
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CAT Contract Acceptance Testing

CClI Construction Cost Index

CCITT International Telegraph and Telephone Consultative Committee

CCP Crisis Communication Plan

CCR California Code of Regulations

CCS California Coordinate System

CCTV Closed Circuit Television

CDFW California Department of Fish and Wildlife

CEQA California Environmental Quality Act

CERCLA Comprehensive Environmental Response Compensation and Liability Act

CFR Code of Federal Regulations

CHP California Highway Patrol

CHST Construction Health and Safety Technician

CIDH Cast-In-Drilled-Hole

CIH Certified Industrial Hygienist

CIP Corridor Improvement Project

CJP complete joint penetration

CLOMR Conditional Letter Map or Revision

CMS Changeable Message Sign

CMU DIR’s Compliance Monitoring Unit

CNDDB California Natural Diversity Database

co Change Order

COZEEP Construction Zone Enhanced Enforcement Program

CPL Contractor’s Pollution Liability (insurance)

CPM critical path method

CPP Communication Protocol Plan

CPR Cardiopulmonary Resuscitation

CPT Cone Penetration Test

CPUC California Public Utilities Commission

CQMP Construction Quality Management Plan
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CcQvMm Construction Quality Validation Manager

CRCP continuously reinforced concrete pavement

CRM crumb rubber modifier

CSL crosshole sonic logging

CTB cement treated base

CTM California Test Method

Ccwi AWS Certified Welding Inspector

DB Design-Build

DBESP Determination of Biological Equivalent or Superior Preservation

DFEH California Department of Fair Employment and Housing

DGS California Department of General Services

DHCP Dynamic Host Configuration Protocol

DIGGS Data Interchange for Geotechnical and Geoenvironmental Specialists

DIR California Department of Industrial Relations

DLC Detector Lead-In Cable

DMS Document Management System

DOSH Division of Occupational Safety and Health

DOT Department of Transportation

Dpi Dots perinch

DPN Department Parcel Number

DQMP Design Quality Management Plan

DQVM Design Quality Validation Manager

DRA Dispute Resolution Advisor

DRB Dispute Resolution Board

DSA Division of the State Architect

DTSC Department of Toxic Substances Control

DVBE disabled veteran business enterprise

DVD Digital Versatile Disc

EA Expenditure Authorization

ECM Environmental Compliance Manager
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ECR Environmental Commitments Record

EDMS Electronic Document Management System

EEO Equal Employment Opportunity

El Expansion Index

EIA/ECIA Electronic Industries Alliance/Electronic Components Industry Association

EIT Engineer-in-Training

EL Express Lane

ELC [-15/SR-91 (South to West / East to North) Express Lanes Connector

ELP 15 Express Lanes Project

EMS Extinguishable Message Sign

EPD Escrowed Proposal Documents

ERS Earth Retaining Systems

ESA Environmentally Sensitive Area

ETC Electronic Toll Collection

ETW Edge of Travel Way

fe extreme fiber compressive stress in concrete at service loads

fe compressive strength of concrete

F/O Fiber Optic

FD Final Design

FEMA Federal Emergency Management Agency

FHWA Federal Highway Administration

FR Foundation Report

FRP Fiber Reinforced Polymer

FSP Freeway Service Patrol

FTE Full-time equivalent

GAD Geometric Approval Drawing

Gbps Gigabit per second

GDR Geotechnical Design Report

GEP Geotechnical Execution Plan

GGL gamma-gamma logging
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GP General Purpose
GPS Global Positioning System
HAZWOPER Hazardous Waste Operations and Emergency Response
HDM Department Highway Design Manual
HEC Hydraulic Engineering Circular
HM Hazardous Materials
HMA Hot Mix Asphalt
HMA-O hot mix asphalt (open graded)
HOV High Occupancy Vehicle
HS high strength
HVAC Heating Ventilation and Air Conditioning
I-15 Interstate 15
IAST Independent Assurance Sampling and Testing
ICC International Code Council
ICEA Insulated Cable Engineers Association
IDR Inspector Delay Report
IEEE Institute of Electrical and Electronics Engineers
IES [lluminating Engineer Society
IH Interstate Highway
lIPP Injury and lliness and Prevention Program
INVEST Infrastructure Voluntary Evaluation Sustainability Tool
IP Internet Protocol
ISO Insurance Services Office
IT Information Technology
ITE Institute of Transportation Engineers
ITP Instructions to Proposers
ITS Intelligent Transport Systems
JHA Job Hazard Analysis
JPCP Jointed Plain Concrete Pavement
JPEG Joint Photographic Experts Group
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JRT Joint Resolution Team

LAPM Local Assistance Procedures Manual

LBP Lead-Based Paint

LCB Lean Concrete Base

LCCA Life Cycle Cost Analysis

LCP Labor Compliance Program

LCS Department's lane closure system

LED Light Emitting Diode

LOE Level of Effort

LOTB Log of Test Borings

LOTO Lockout/Tagout

LRFD Load and Resistance Factor Design

LTDS long term design strength

MB Megabyte

MC medium curing

METS Material Engineering and Testing Services

MIT Magnetic Imaging Technology

MOT Maintenance of Traffic

MPQP Material Plant Quality Program published by the Department

MR movement rating

MRI Mean Roughness Index

MSDSP material safety data sheet

MSE Mechanically Stabilized Earth

MSHCP Multiple Association of Corrosion Engineers

MT magnetic particle testing

MUTCD Manual on Uniform Traffic Control Devices

MVP Maintenance Vehicle Pullout

NAD North American Datum

NAHC Native American Heritage Commission

NAL numeric action level
Riverside County Transportation Commission Exhibit 1 Design-Build Contract
Express Lanes Connector Project Page 7 of 65 Abbreviations and Definitions

56800642.v38

Draft Execution Copy: January 7, 2019



Sensitive

NAVD North American Vertical Datum
NCR Nonconformance Report
NCR/MAR New Connections Report/Modified Access Report
NDC Notice of Design Change
NDT nondestructive testing
NEC National Electrical Code
NEMA National Electrical Manufacturers Association
NEPA National Environmental Policy Act
NESC National Electric Safety Code
NFPA National Fire Protection Association
NHPA National Historic Preservation Act
NOI Notice of Intent
NOT Notice of Termination
NPT National Pipe Thread Taper
NRTL Nationally Recognized Testing Laboratory
NTP Notice to Proceed
oC Overcrossing
OoCP California Office of Community Partnerships
OCTA Orange County Transportation Authority
Office of Foreign Assets Control of the United States Department of the
OFAC Treasury
OFCCP Office of Federal Contract Compliance Program
OH Overhead
oJT On-the-Job Training
ORT Open Road Tolling
OSD Offices of Structure Design
OSHA Occupational Safety and Health Administration
oT Overtime
PA/ED Project Approval/Environmental Document
PALM Project Aesthetics and Landscape Master Plan
PC precast
Riverside County Transportation Commission Exhibit 1 Design-Build Contract
Express Lanes Connector Project Page 8 of 65 Abbreviations and Definitions

56800642.v38

Draft Execution Copy: January 7, 2019



Sensitive

PCC
PCI
PCM
PCMS
Pdf

PE
PFR
PGSSP
Pl

PLS
PMP
PPE
PPM
PS
PS&E
PTS
Qc
QMP
Qv
RCFC&WCD
RCP
RCTC
RFC
RFI
RFP
RFQ
RHMA
RHMA-G
RM
RMS

Riverside County Transportation Commission
Express Lanes Connector Project

56800642.v38

Portland Cement Concrete

Protective Coatings Inspector

Project and Construction Manager

portable changeable message sign
portable document format

Professional Engineer

Preliminary Foundation Report

Project General Standard Special Provision
Plasticity Index

Professional Land Surveyor

Project Management Plan

Personal Protective Equipment

Pages Per Minute

prestressed

Plans, Specifications and Estimates
Yellow Paint and Theroplastic Striping
Quality Control

Quality Management Plan

Quality Validation

Riverside County Flood Control & Water Conservation District
Reinforced Concrete Pipe

Riverside County Transportation Commission
Release for Construction

Request For Information

Request for Proposals

Request for Qualifications

rubberized hot mix asphalt

Rubberized Hot Mix Asphalt (Gap Graded)
Ramp Meter

Ramp Meter System
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ROC RCTC Operations Center

ROW Right of Way

RR Railroad

RT radiographic testing

SARB Santa Ana River Bridge

SARWQCB Santa Ana Regional Water Quality Control Board

SBCTA San Bernardino County Transportation Authority

SBE Small Business Enterprise

SC slow curing

SCE Southern California Edison

SCG Southern California Gas

SCRRA Southern California Regional Rail Authority

SDC Seismic Design Criteria

SDS safety data sheet

SER Standard Environmental Reference

SF Square Foot

SH State Highway

SHE Safety, Health and Environmental

SKR Stephen’s Kangaroo Rat

SMFO Single Mode Fiber-Optic

SPT Standard Penetration Test

SR State Route

SR-91 State Route 91

SRC District 8 Safety Review Committee

SSID Service Set Identification

SSP Standard Special Provisions

SUE Subsurface Utility Engineering

Suv Service Utility Vehicle

SWDR Storm Water Data Report

TCE Temporary Construction Easement
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TCP
TCS
TEES
TIFF
T™C
TMDL
TMP
™S
TOC
TOS
TP
TRO
TS
TSP
TUB
TW
uc

uL
USACE
USB
u.s.c.
USDOL
USDOT
USEPA
USFWS
U.S. GAAP
uT
UTP
VAC
VECP

Riverside County Transportation Commission
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Traffic Control Plan

Toll Collection System

Department Transportation Electrical Equipment Specification

Tagged Image File Format
Traffic Management Center

Total Maximum Daily Load
Transportation Management Plan

Transportation Management System

Toll Backbone Communications and Operations Center

Traffic Operations System

Technical Provisions

time-related overhead

Traffic Signal

Toll Services Provider

Toll Utility Building

Time Warner

Undercrossing

Underwriters Laboratories, Inc.

United States Army Corps of Engineers
Universal Serial Bus

United States Code

United States Department of Labor

United States Department of Transportation
United States Environmental Protection Agency
United States Fish and Wildlife Service
Generally Accepted Accounting Principles
ultrasonic testing

Unshielded Twisted Pair

Voltage Alternating Current

Value Engineering Change Proposal
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VGA Video Graphics Array

VLAN Virtual Local Area Network
VTMS Variable Toll Message Sign
WAN Wide Area Network

WBS Work Breakdown Structure
WDR Waste Discharge Requirement
WLAN Wireless Local Area Network
WPC water pollution control

WPCP water pollution control program

15 EL Closure Charges means the charges payable by DB Contractor to RCTC for certain Lane
Closures of 15 Express Lanes, as set forth in Exhibit 20.

15 Express Lanes means one to two tolled express lanes in each direction generally between
the I-15/Cajalco Road interchange and the I-15/State Route 60 interchange through the cities of
Corona, Norco, Eastvale, Jurupa Valley, and portions of unincorporated Riverside County.

55-Hour Weekend Closure means a 55-hour weekend closure of (a) the southbound 1-15
General Purpose Lanes and/or Express Lanes, or (b) the westbound 91 General Purpose Lanes
and 91 RCTC Express Lanes, in any case, commencing at or later than 9 p.m. on a Friday and
ending at or earlier than 4 a.m. on the immediately following Monday and solely for the purpose
of constructing the ELC bridge structures.

91 Express Lanes means approximately eighteen miles of tolled express lanes on State Route
91 (SR 91) between the State Route 55 and State Route 91 interchange and the Interstate 15
and State Route 91 interchange from the toll express lanes to and from the Interstate 15.

91 OCTA EL Closure Charges means the charges owing from DB Contractor to RCTC for Lane
Closures of 91 OCTA Express Lanes, in Exhibit 21.

91 OCTA Express Lanes means the 91 Express Lanes operated by OCTA. The eastbound 91
OCTA Express Lanes end at the express lane exit near the Orange County / Riverside County
line. The westbound 91 OCTA Express Lanes begin at the express lane entrance near the Orange
County / Riverside County line.

91 OCTA Express Lanes or 91 OCTA ELs means an approximately ten-mile high occupancy
toll road (express lanes) entirely within the median of the Riverside Freeway State Route 91 in
Orange County, California. The express lanes run from the Costa Mesa Freeway State Route 55
interchange in the vicinity of Anaheim to the Riverside/Orange County line. The 91 OCTA Express
Lanes are owned and operated by OCTA.

91 RCTC EL Closure Charges means the charges owing from DB Contractor to RCTC for Lane
Closures of 91 RCTC Express Lanes, in Exhibit 21.

91 RCTC Express Lanes means the 91 Express Lanes operated by RCTC. The eastbound 91
RCTC Express Lanes begin at the express lane entrance near the Orange County / Riverside
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County line. The westbound 91 RCTC Express Lanes end at the express lane exit near the
Orange County / Riverside County line.

91 Revenue Service Commencement Date means March 20, 2017.

abandon means to render unserviceable in place.

Acceleration Costs means those fully documented increased Costs reasonably incurred by DB
Contractor (that is, reasonable Costs over and above what DB Contractor would otherwise have
incurred) which are directly and solely attributable to increasing the performance and production
levels of the Work to complete necessary elements or segments of the Work earlier than otherwise
anticipated, such as for additional equipment, additional crews, lost productivity, overtime and
shift premiums, increased supervision and any unexpected material, equipment or crew
movement necessary for resequencing in connection with accelerated efforts. Profit, overhead
and indirect costs in connection with acceleration efforts shall not exceed the amount allowed
under Section 9 of the Modified Standard Specifications (Exhibit 3).

activity means, in the context of Project Schedules, a task, event, or other project element on a
schedule that contributes to completing the project. An activity has a description, start date, finish
date, duration, and one or more logic ties.

Actual Knowledge means facts and information actually known to RCTC, DB Contractor or
RCTC’s or DB Contractor’s Representative (in each case, as applicable), after due consultation
with other personnel of such Person (or in the case of DB Contractor, each DB-Related Entity),
as applicable.

Additional Properties has the meaning given in Section 8.1.3(a) and includes any Utility
Easements which are RCTC’s responsibility to acquire pursuant to the applicable Ultility
Agreement(s) and are not included in the RCTC-Provided Property.

adjust or Adjust means, in the context of Utility-related Work, to raise or lower a facility to match
a new grade line.

ADL Management Plan means the plan described in TP Section 6.4.5, as updated in accordance
with this Contract.

aerially deposited lead means lead primarily from vehicle emissions deposited within unpaved
areas or formerly unpaved areas.

Aesthetics and Replacement Planting Concept Meeting has the meaning given in TP Section
20.2.3.

Affidavit of Final Acceptance means the affidavit described in Section 25.7.1(a).

Affiliate means (a) any Person that directly or indirectly through one or more intermediaries
controls, or is controlled by, or is under common control with, DB Contractor or any of its members,
partners, or shareholders holding a 10% or greater interest in DB Contractor; and (b) any Person
for which 10% or more of the equity interest in such Person is held directly or indirectly,
beneficially, or of record by (i) DB Contractor, (ii) any of DB Contractor's members, partners or
10% or greater shareholders, or (iii) any Affiliate of DB Contractor under clause (a) of this
definition. For purposes of this definition the term “control” means the possession, directly or
indirectly, of the power to cause the direction of the management of a Person, whether through
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voting securities, by contract, family relationship or otherwise. Work performed by Affiliates shall
be deemed performed by DB Contractor.

Alternative Technical Concept or ATC means an RCTC-approved technical solution or
approach that differs from the Contract requirements and is listed in Exhibit 13-B (ATCs).

Application for Final Payment means DB Contractor's written request for Final Payment of the
unpaid remainder of the Contract Price as described in Section 14.4.1.

Apprenticeable craft or trade has the meaning given in Exhibit 16 (Labor Code Requirements).

Area of Potential Effect or APE means the area of potential effect identified in TP Attachment
6-2 (APE Map).

As-Built Documents means (a) the Final Construction Documents and related documentation
revised to show changes made in the field during construction so that they reflect the Project’s
as-built condition; and (b) the As-Built Schedule.

As-Built Schedule means the final schedule for the Project, reflecting the actual scope, actual
completion dates and actual durations of the activities in the Project Schedule.

As-Built Verification Maps has the meaning given in TP Section 17.3.2.

As-Built Verification Maps Deadline has the meaning given in Section 6.4.2, as such deadline
may be extended under this Contract.

authorized laboratory means an independent testing laboratory (a) not employed or
compensated by any Subcontractor or Subcontractor’s affiliate providing other services for this
Contract, and (b) authorized by Department.

Available Properties means each of the RCTC-owned parcels described as “RCTC Available
Property — SITE PLAN” in the Reference Documents as being required for performance of the
Work by DB Contractor.

base means, in the context of road-building, a layer of specified material of planned thickness
placed immediately below the pavement or surfacing.

Baseline Schedule means the approved Submittal provided in accordance with TP Section 4.3.3
and Section 6.2.1(c)(ii).

basement material means, in the context of road-building, material in an excavation or
embankment under the lowest layer to be placed.

Basic Confiquration means the following elements defining the Project:

(a) The Planned ROW Limits;
(b) The number of lanes (as set forth in the Geometric Approval Drawings);

(c) The approximate number and location of the following items as set forth in the
Project Schematics:

0] Toll Gantries;
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(i) CCTV and TTMS Poles; and
(iii) overhead signs for the 15 Express Lanes and 91 Express; and

(d) The approximate location of ramps and approximate lengths of auxiliary lanes (as
set forth in the Geometric Approval Drawings).

Bat Management Plan means the plan described in TP Section 6.4.10.2, as updated in
accordance with this Contract.

Betterment has, with respect to a given Ultility facility, the meaning (if any) given in the applicable
Utility Agreement. In all other cases, the term “Betterment” means any upgrading of the Relocated
Utility that is not attributable to the construction of the Project and is made solely for the benefit
of and at the election of the Utility Owner, including an increase in the capacity, capability, level
of service, efficiency, duration or function of the Relocated Utility facility over that which was
provided by the existing Utility facility; except that the following are not considered Betterments in
such cases:

(@) Any upgrading necessary for safe and effective construction of the Project;

(b) Replacement devices or materials that meet equivalent standards although they
are not identical;

(c) Replacement of devices or materials no longer regularly manufactured with the
next highest grade or size;

(d) Any upgrading required by applicable Governmental Rules (excluding any
Governmental Rules that fall within the definition of Utility Standards for such Utility
Owner); or

(e) Replacement devices or materials which are used for reasons of economy (e.g.
non-stocked items may be uneconomical to purchase).

BNSF Construction & Maintenance Agreement means an agreement conforming to the terms
of TP Attachment 8-1 (Railroad Agreement Term Sheet).

BNSF Railway Company means the Burlington Northern and Santa Fe Railway Company.

Bond means each of the Performance Bond, Payment Bond and Warranty Bond or any or all of
them, as the context requires.

Books and Records means any and all documents, books, records, papers or other information
of any DB-Related Entity or Affiliate relating to the Project, RCTC-Provided Property, Relocations
or Work, including:

(a) all design and construction documents (including drawings, specifications,
Submittals, Subcontracts, invoices, schedules, meeting minutes, budgets,
forecasts and change orders);

(b) all budgets, certificates, claims, correspondence, daily time sheet and supervisor’s
daily reports, data (including test data), cost accounting data, documents, expert
analyses, facts, files, information, investigations, materials, notices, payroll
documents, plans, projections, proposals, records, reports, requests, samples,
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schedules, settlements, statements, studies, surveys, tax returns and information,
tests, test results, vehicular traffic information, operational information analyzed,
categorized, characterized, created, collected, generated, maintained, processed,
produced, prepared, provided, recorded, stored or used by any DB-Related Entity
in connection with the Project;

union agreements;

insurance, welfare and benefits records;

payroll registers;

earnings records;

payroll tax forms;

material invoices and requisitions;

material cost distribution work sheet;

equipment records (list of company equipment, rates, etc.);

Subcontractors’ (including Suppliers) invoices;

Subcontractors’ and agents’ payment certificates;

canceled checks;

job cost report;

job payroll ledger;

general ledger;

cash disbursements journal;

Project schedules;

all documents that relate to each and every Claim and Dispute, together with all
documents that support the amount of damages as to each Claim or Dispute;

work sheets used to prepare the Claim or Dispute establishing the cost
components for items of the Claim or Dispute, including labor, benefits and
insurance, materials, equipment, Subcontractors, all documents that establish the
time periods, individuals involved, the hours for the individuals, and the rates for
the individuals;

email;

network servers, data storage devices, backup tapes/media;

letters and correspondence; and
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(x) with respect to all of the above, any information that is stored electronically or on
computer-related media.

For purposes of the requirements of this Contract to maintain Books and Records, the term “Books
and Records” includes documents or information that are subject to the attorney-client privilege,
but for purposes of requirements of this Contract to provide access to Books and Records, the
term specifically excludes documents or information that are subject to the attorney-client privilege
and are identified in a privilege log as attorney-client privileged information.

Boring Data means the geotechnical field and laboratory raw data provided for the actual boring
holes expressly identified in the Geotechnical Information included in the Reference Documents.
Boring Data does not include any interpretation, analysis, or other commentary that is based on
the raw data or otherwise contained in the Geotechnical Information.

Boulder means any rock that fails to pass through a 12-inch sieve as defined Department Soil
and Rock Logging, Classification, and Presentation Manual (2010).

bridge means a structure that:
(a) Has a bridge number, and

(b) Carries a (1) utility, (2) railroad, or (3) vehicle, pedestrian, or other traffic over,
under, or around obstructions or waterways.

Business Day means Monday through Friday, excluding weekends and Holidays.

Cal-OSHA means the California Department of Industrial Relations, Division of Occupational
Safety and Health.

California Test means Department-developed test for determining work quality. For California
Tests, go to the METS website.

certificate of compliance means, in the context of providing materials under the Technical
Provisions, a certificate stating the material complies with this Contract.

Certificate of Environmental Compliance has the meaning given in TP Section 6.3.1.

Certificate of Final Acceptance means the Notice issued by RCTC to DB Contractor that, except
for Plant Establishment Work, DB Contractor has achieved Final Acceptance and all Work has
been fully completed in accordance with this Contract.

Certificate of Package Turnover means each Notice issued by RCTC to DB Contractor that DB
Contractor has achieved Package Turnover with respect to a specific Package.

Certificate of Project Completion means the Notice issued by RCTC to DB Contractor that
DB Contractor has achieved Project Completion.

Certificate of Substantial Completion means the Notice issued by RCTC to DB Contractor that
DB Contractor has achieved Substantial Completion.

Certification of As-Built Documents has the meaning given in TP Section 3.4.4.

Certification of Final Design Documents has the certificate described in TP Section 5.3.3.2.
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Change means:

(a) Any addition, decrease, omission, deletion, or removal to or from the Work, the
Project or the Technical Provisions;

(b) Any change to a Completion Deadline or the Contract Price;
(c) Any addition, omission or change to insurance policy limits or deductibles; and

(d) Other items the Parties agree to be a Change or which this Contract states to be
a Change,

excluding Deviations.

Change in Law means the enactment, adoption, modification, repeal or other change in any
Governmental Rule that occurs after the Setting Date, including any change in the judicial or
administrative interpretation of any Governmental Rule, or adoption of any new Governmental
Rule, which is materially inconsistent with Governmental Rules in effect on the Setting Date, but
excluding:

(a) Any change in or new Governmental Rule which was passed or adopted but not
yet effective as of the Setting Date;

(b) A change in a Project Standard or Utility Standard;
(c) A change in the way a Governmental Rule is applied or interpreted as a result of:

(i) The failure of any DB-Related Entity to comply with a Governmental Rule
or any Governmental Approval; or

(i) Any act or omission of any DB-Related Entity or any DB Contractor Fault;

(d) A change in any Governmental Rule relating to taxes (excluding any Change in
Governmental Rule related to sales tax on materials that are permanently
incorporated in the Work); or

(e) A change in Governmental Rule which was not in force at the Setting Date but
which (i) had been published as a draft bill or draft statutory instrument or otherwise
specifically referred to prior to the Setting Date; (ii) a party experienced and
competent in the implementation of works or services similar to the Work would
have reasonably foreseen or anticipated prior to the Setting Date, including
adoption of a national interoperability standard; or (iii) is substantially the same as
a Governmental Rule in force prior to the Setting Date.

Change Notice means a Notice delivered by RCTC to DB Contractor pursuant to Section 16.4.1.

Change of Control means any assignment, sale, financing, grant of security interest, transfer of
interest or other transaction of any type or description, including by or through voting securities,
asset transfer, contract, merger, acquisition, succession, dissolution, liquidation or otherwise, that
results, directly or indirectly, in a change in possession of the power to direct or control or cause
the direction or control of the management of DB Contractor or a material aspect of its business.
A Change of Control of a shareholder, member, partner or joint venture member of DB Contractor
may constitute a Change of Control of DB Contractor if such shareholder, member, partner or
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joint venture member possesses the power to direct or control or cause the direction or control of
the management of DB Contractor. Notwithstanding the foregoing, the following shall not
constitute a Change of Control:

(a)

A change in possession of the power to direct or control the management of DB
Contractor or a material aspect of its business due solely to a bona fide transaction
involving beneficial interests in the ultimate parent organization of a shareholder,
member, partner or joint venture member of DB Contractor, (but not if the
shareholder, member, partner or joint venture member is the ultimate parent
organization), unless the transferee in such transaction is at the time of the
transaction suspended or debarred or subject to a proceeding to suspend or debar
from bidding, proposing or contracting with any federal or State department or
agency;

An upstream reorganization or transfer of direct or indirect interests in DB
Contractor so long as no change occurs in the entity with ultimate power to direct
or control or cause the direction or control of the management of DB Contractor;

A transfer of interests between managed funds that are under common ownership
or control other than a change in the management or control of a fund that
manages or controls DB Contractor; or

The exercise of minority veto or voting rights (whether provided by applicable
Governmental Rules, by DB Contractor’s organizational documents or by related
member or shareholder agreements or similar agreements) over major business
decisions of DB Contractor, provided that if such minority veto or voting rights are
provided by shareholder or similar agreements, RCTC has previously received
copies of such agreements.

Change Order means a written amendment to the terms and conditions of this Contract issued
by RCTC to DB Contractor with respect to a Change or Relevant Event in accordance with
Section 16 and includes the undisputed portion of any “claim” from DB Contractor, as that term is
defined in Public Contract Code section 9204.

Change Response has the meaning given in Section 16.4.3.

Claim means any claim, proceeding, action, cause of action, demand, judgment, investigation or
suit (including by way of contribution or indemnity) made:

(@)
(b)
(c)

In connection with this Contract, the Project or the Site;
Under Governmental Rules or in equity; or

For specific performance, restitution, payment of money (including damages), an
extension of time, or any other form of relief.

Submission of a DB Contractor Change Request is not a Claim.

closure means a closure of a traffic lane or lanes, including shoulder, ramp or connector lanes,
within a single traffic control system.

Co-Located Office has the meaning given in TP Section 2.2.
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Code means the statutory law of the State.

Collection System means the toll collection system for the 91 Express Lanes or 15 Express
Lanes (as applicable).

commercial guality means the level of quality meeting the Good Industry Practice.

commercial source means an established business operating as a material source for the
general public.

Commission means the governing body of RCTC.

Compensable Event means each of the following events:

(a) Delay Events (excluding Force Majeure Events);

(b) Subject to Section 16.8, Force Majeure Events that are not insured against and
are not required to be insured against in accordance with this Contract and result
in substantial destruction or damage to the Work;

(c) Additional Work resulting from RCTC-Directed Changes for which RCTC has not
issued a Change Order or Directive Letter;

(d) Any net positive Pavement Adjustment with respect to Package 2 or Substantial
Completion as described in Section 21.6.4;

(e) Subject to DB Contractor complying with its obligations under Section 3.5,
Section 25, TP Section 2.5 and TP _Section 19.2.2, performance of operations or
maintenance activities by TSP or 91 Express Lanes Operator, on the Planned
ROW Limits that (i) exceeds six hours a month in the aggregate for the 15 Express
Lanes; or (ii) exceeds 12 hours a month in the aggregate for the 91 Express Lanes
and the 91 OCTA Express Lanes (excluding any operation and maintenance
activities allowed under TP Sections 18.3.3.3.1(iii) and 18.3.3.3.2(iii)), as
applicable); and (ii) materially and directly disrupts and interferes with the Work;

) Except as set outin Section 7.4.4, uncovering, removing and restoring Work under
Section 7.4, where the Work uncovered, removed, or restored is in compliance
with this Contract; and

(9) Elements of the ELP Work that: (i) differ materially from elements of the ELP Work
identified in TP Attachment 1-1 (Scope of Work), (ii) DB Contractor identifies in its
Notice to RCTC under Section 25.1.3(e) and are not remedied prior to the date
upon which DB Contractor is required to access the ELP Project Site under the
Project Schedule, and (iii) would result in a material increase in DB Contractor’s
Cost of performing the Work.

Completion Deadline means the As-Built Verification Map Deadline, the Utility Strip Map
Deadline, each Package Turnover Deadline, Substantial Completion Deadline, Project
Completion Deadline and Final Acceptance Deadline, or all of them as the context requires.

Completion Milestone means each Package Turnover Deadline, Substantial Completion,
Project Completion and Final Acceptance or all of them as the context requires.
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Conduit means any conduit, casing, sleeve, hanger, attachment, or blockout for installation or
protection of Ultilities attached to or installed through structures, or installed under rail or roadway
crossings, and any associated pull-ropes for Utility cables.

Construction Documents means all shop drawings, working drawings, fabrication plans,
material and hardware descriptions, specifications, construction quality control reports,
construction quality validation reports and samples necessary for construction of the Project in
accordance with this Contract.

Construction Manager has the meaning given in TP Section 2.6.1.2.

Construction Notice to Owner has the meaning given in TP Section 7.2.4.

Construction Quality Management Plan means the plan described in TP Section 5.4.1, as
updated in accordance with this Contract.

Construction Quality Validation Manager has the meaning given in TP Section 2.6.2.1.

Construction Safety Orders means the California Construction Safety Orders of the Division of
Occupational Safety and Health.

Construction Work means all Work to build or construct, make, form, manufacture, furnish,
install, supply, deliver, landscape or equip the Project.

Construction Work Zone means the portion of the RCTC-Provided Property in which a DB-
Related Entity’s construction equipment or material is present, or temporary traffic control devices,
including temporary traffic striping and temporary signing, for the purposes of construction by any
DB-Related Entity, are in place.

Contaminated Groundwater means any extracted, pumped and/or ponded groundwater that
contains Hazardous Materials.

Contract means this Design-Build Contract made and entered into the day of
, 2020, between RCTC, and DB Contractor, including all exhibits, and the other
documents listed in Sections 1.2.1(a) and 1.2.1(b) (as applicable).

Contract Price means the amount set out in Exhibit 2 (Contract Particulars), subject to
adjustment only in accordance with the express terms of this Contract.

Contractor means the entity identified as “DB Contractor” under this Contract.

Controlling activity means, in the context of Project Schedules, a construction activity that will
extend the scheduled completion date if delayed.

Corrective Action Report or CAR has the meaning given in TP Section 5.2.3.1.6, as applicable.

Corrective Measures means corrective measures taken by DB Contractor in accordance with
Department Standards to achieve for any 0.10-mile segment of new pavement an MRI reading
less than 85.0.

Cost(s) means the actual, documented, direct incremental costs of design, construction,
commissioning, maintenance, or repair (as applicable).
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Cost and Schedule Proposal has the meaning given in Section 16.4.3(a)(v).

Cost Liability means the obligation to bear the cost of a Relocation (as between RCTC and the
Utility Owner), whether arising out of common or statutory law or contract (including Utility
Agreements), as determined by RCTC, in its good faith discretion.

Co-Sureties has the meaning given in Exhibit 8-A (Performance Bond).

Crisis Communications Plan or CCP means the Crisis Communications Plan, as updated in
accordance with this Contract.

Critical Activity Point has the meaning given in TP Section 5.4.4.

Critical Path means each critical path on the Project Schedule which ends on the applicable
Completion Deadline, as applicable (i.e., the term shall apply only following consumption of all
available Float in the schedule for a Completion Milestone, as applicable). The lower case term
“critical path,” as used in the preceding sentence, means the longest continuous chain of activities
for the Project that has the least amount of total float of all chains.

critical path method means a method of planning and scheduling for a project where activities
are arranged based on activity relationships (i.e., a network-based planning technique using
activity durations and relationships between activities to calculate a schedule for the entire
project). This process determines which activities are “critical” (i.e., on the longest path) and which
have “total float” (i.e., can be delayed without making the project longer).

culvert means a structure other than a bridge that provides an opening under a roadway.

data date means, in the context of the Project Schedules, the day after the date through which a
schedule is current. Everything occurring earlier than the data date is as-built and everything on
or after the data date is planned.

DB Contractor has the meaning given in the Recitals to this Contract.

DB Contractor Available Property(ies) has the meaning given in Section 8.1.8(b).

DB Contractor Change Request means a Notice delivered by DB Contractor to RCTC pursuant
to Section 16.5.1(b).

DB Contractor Default has the meaning given in Section 20.1.1.

DB Contractor Fault means:

(a) A breach by DB Contractor of any of its obligations or any representation or
warranty under this Contract;

(b) A failure by DB Contractor to submit and/or obtain RCTC’s approval of any
Submittal listed in Sections 5.1.3 and 5.2.2;

(c) A breach or violation by any DB-Related Entity of any Governmental Rule or
Governmental Approval; or
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(d) Negligence, gross negligence, fraud, bad faith recklessness, criminal conduct
intentional misconduct or any other negligent or culpable act or omission by any
DB-Related Entity.

DB Contractor Office Space has the meaning given in TP Section 2.2.

DB Contractor Release of Hazardous Materials means any spill or release, or threatened spill
or release, of a Hazardous Material and in the case of clause (b) any exacerbation of any existing
release or condition of Hazardous Materials, that was (a) brought onto the Site by a DB-Related
Entity, or (b) attributable to any act or omission of any DB-Related Entity or any DB Contractor
Fault.

DB Contractor’s Utility Conflict Matrix means an update to the Preliminary Utility Matrix to be
provided by DB Contractor as described in TP Section 7.3.5.

DB-Related Entities means DB Contractor, Subcontractors or any of, their respective
employees, agents, representatives, shareholders, directors, members, managers, partners and
officers and all other Persons for whom DB Contractor may be legally or contractually responsible.

DB Utility Work has the meaning given in Section 8.3.1(c).

debarred has the meaning given in Attachment 2 to Exhibit 14.

Delay Event means each of the following events:
(a) Force Majeure Events;
(b) Extra Maintenance Work required in accordance with TP Section 21.4.4 of the TPs;
(c) RCTC-Caused Delays;

(d) A Change in Law which (i) requires a material modification in the design of the
Project, or (ii) results in imposition of material additional mitigation requirements
on the Project due to impacts on archaeological, paleontological, biological or
cultural resources;

(e) Any failure by a Utility Owner to complete design, construction, materials
procurement, and/or acquisition of a Utility Easement (as applicable) for any
Relocation before the deadline in the applicable Utility Agreement;

) Subject to Section 16.13, a Differing Site Condition, provided a Reasonable
Investigation and exploration prior to the Setting Date would not have indicated the
condition DB Contractor and had no Actual Knowledge of such conditions as of the
Setting Date;

(9) Performance of Hazardous Materials Management by DB Contractor resulting

from:
(i) Discovery of material quantities of HM-1 within the Existing Department
ROW;
(i) Discovery of material quantities of HM-2 within the Existing Department
ROW which are Unknown Hazardous Material;
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(iii) Discovery of material quantities of Unknown Hazardous Materials within
the Project ROW or any parcels added to the RCTC-Provided Property by
an RCTC-Directed Change or required due to a Force Majeure Event
(excluding the Existing Department ROW); or

(iv) Any spill of Hazardous Material by a third party who is not acting in a
capacity of, on behalf or under the authority or permission of a DB-Related
Entity which: (i) is required to be reported to a Governmental Entity and (ii)
renders use of the roadway or construction area unsafe or potentially
unsafe absent assessment, containment and/or remediation;

(h) Failure by the Utility Owner or RCTC (as applicable) to provide DB Contractor with
timely access to any Utility Easement, where that Party is responsible for handling
acquisition efforts for a particular Utility Easement under the terms of any
applicable Utility Agreement;

(i) Unidentified or misidentified Main or Trunkline Utilities to the extent set out in
Section 16.12.1(a) or Section 16.12.1(b);

()] Subject to DB Contractor complying with its obligations under Section 3.5, acts or
omissions of any Other RCTC Contractor, which materially and adversely directly
affects DB Contractor’s obligations under this Contract;

(k) Errors in As-Built Reference Document Information to the extent set out in Section
16.17; and

)] Any new or changed condition or requirement in the Major Approvals Baseline
Conditions not identified in Part 2 of TP Attachment 6-1, subject to the limitations
and conditions described in TP Section 6.3.5.1.

Demarcation Matrix means the table setting out the responsibilities of DB Contractor and TSP
with respect to the Project set out in TP Attachment 19-1.

Department means the State of California Department of Transportation as defined in Streets
and Highways Code section 20, and authorized in Streets and Highways Code section 90; and
its authorized representatives.

Department Cooperative Agreement means the cooperative agreement between RCTC and
Department identified in Recital D to this Contract.

Department Documents means the Department Standard Plans, Department Revised Standard
Plans, the Department Standard Specifications, the Department Revised Standard Specifications,
the Department Standard Special Provisions, and all other provisions of publications, manuals,
handbooks, engineering manuals, technical memoranda, standards, guidelines rules and
regulations of Department that are applicable to the type of Work required under this Contract.

Department Safety Review Committee has the meaning given in TP Section 22.2.7.

Department Standard Specifications or Standard Specifications has the meaning given in
Section 1.5.1.

Design Documents means all drawings (including plans, elevations, sections, details and
diagrams), specifications, reports, calculations, records and other Submittals necessary for
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design of the Project in accordance with this Contract, following approval by RCTC and others as
required by this Contract.

Design Manager has the meaning given in TP Section 2.6.1.3.

Design Quality Management Plan means the plan described in TP Section 5.3.1, as updated in
accordance with this Contract.

Design Quality Validation Manager has the meaning given in TP Section 2.6.2.2.

Design Review means the formal review of an existing or proposed design for the purpose of
detection and remedy of design deficiencies that would, among other things, affect fitness-for-use
and environmental aspects of the product, process or service, and/or identification of potential
improvements of performance, safety and economic aspects.

Design Work means all Work related to the design, engineering or architecture for the Project.

detour means a temporary route for traffic around a closed road part. A passageway through a
job site is not a detour.

Deviation means any change, deviation, modification, or alteration from the requirements of this
Contract (including deviations from standards referenced in this Contract) but excluding any
Change that is approved by RCTC in accordance with Section 3.2. Subject to Sections 3.2.2 and
3.2.3, and TP Section 10.3.1, a design exception not listed in TP Attachments 10-1, 10-2 and 10-
3 is a Deviation.

Differing Site Condition means (a) subsurface or latent physical conditions that are encountered
at or near the Site that differ from those reasonably assumed by DB Contractor based on incorrect
Boring Data provided by RCTC, to the extent that correct Boring Data would have resulted in
accurate assumptions, or (b) physical conditions of an unusual nature, differing materially from
those ordinarily encountered in the area and generally recognized as inherent in the type of work
provided for in the Contract including:

(a) The discovery at, near or on the Site of any archaeological, paleontological,
biological or cultural resource; provided that the existence of such resource was
not disclosed in the RFP Documents, DB Contractor had no Actual Knowledge of
such condition as of the Setting Date and such condition would not have become
known to DB Contractor by undertaking Reasonable Investigation prior to the
Setting Date; and

(b) The discovery at, near or on the Site of any species listed as threatened or
endangered under the federal or State Endangered Species Act, except to the
extent that the RCTC-Provided Approvals provide for mitigation measures to be
undertaken with respect thereto (regardless of whether the species is listed as
threatened or endangered as of the Setting Date), and also subject to the risk
allocation provisions contained in Section 8.11 (relating to DB Contractor’s
obligation to obtain and maintain environmental approvals under certain
circumstances).

The definition of Differing Site Condition excludes: (i) the discovery of any Boulder that is less
than four feet in diameter or does not have a material impact on DB Contractor’s performance of
the Work; (ii) Utilities; (iii) Hazardous Materials; (iv) moving groundwater; and (v) any differences
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in groundwater depth, flow or location from the depths, flow or location, if any, noted in the
Reference Documents or otherwise.

Subject to the exclusions in the above paragraph, for the purposes of the definition of Differing
Site Condition, and subject to the DB Contractor's obligation to perform a Reasonable
Investigation, it shall be reasonable for DB Contractor to assume the Boring Data will be
consistent within a 30 ft. horizontal radius from the center of the borehole or half the horizontal
distance to the nearest adjacent borehole, whichever is less.

Directive Letter means a Notice issued by RCTC under Section 16.3.

disabled veteran business enterprise means a business certified as a DVBE by the State
Department of General Services, Office of Small Business and DVBE Services.

Disadvantaged Business Enterprise means a disadvantaged business enterprise as defined in
49 CFR § 26.5.

dispose of means to remove from the job site.

Dispute means a disagreement between the Parties as to the merits, amounts, or remedy arising
out of an issue in controversy, including a disagreement regarding a Claim.

Disputes Review Board means the Project’s adjudication board established by the Parties under
Section 24.3.

District 8 means Department District 8.

divided highway means a highway with separated traveled ways for traffic, generally in opposite
directions.

Draft Invoice means a draft invoice in the form included in Exhibit 9-A including all documents
and information required by Section 14.2.2(a), prepared for the purposes of the Progress Meeting
in Section 14.2.2.

early completion time means, in the context of the Project Schedule, the difference in time
between an early scheduled completion date and the work completion date.

Effective Date has the meaning given in the Recitals to this Contract.

ELC Lane Closure Charges means the charges payable by DB Contractor to RCTC for certain
Lane Closures of Express Lanes, as set forth in Exhibit 22.

Eligible Change means a Delay Event and a Compensable Event, or either, as the context
requires.

Eligible Surety means a Surety licensed in the State, listed on the U.S. Department of the
Treasury’s “Listing and Approved Sureties” (found at www.fms.treas.gov/c570/c570.html), rated
“A” or higher by at least two nationally-recognized rating agencies (Fitch Ratings, Moody’s
Investor Service and Standard & Poor’s) or rated at least A-, X or higher according to A.M. Best’s
Financial Strength Rating and Financial Size.

ELP DB Contract means the agreement between RCTC and the ELP DB Contractor for design
and construction of the civil infrastructure for the I-15 Express Lanes Project.
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ELP DB Contractor means Skanska-Ames a Joint Venture, the design-build contractor for the I-
15 Express Lanes Project.

ELP Project Site means that portion of the Existing Department ROW on CADD layer “ELP
Project Site” within TP Attachment 9-2.

ELP Revenue Service Commencement Date means the date after or coincident with ELP
Substantial Completion upon which the Toll Facilities commence revenue service.

ELP Substantial Completion means substantial completion of the ELP by the ELP DB
Contractor in accordance with the ELP DB Contract.

ELP Turnover means the stage in the Work where ELP DB Contractor has completed design,
construction, and inspection of the elements of the ELP that physically interface with the Work as
described in TP Section 2.5.1 (including providing documentation of the ELP Project Site as
described in TP Section 2.3.3).

Emergency Action Plan has the meaning given in TP Section 22.2.3.3, as updated in
accordance with this Contract.

Engineer means, subject to Section 1.7.2(b), a Registered Professional Engineer authorized by
DB Contractor to perform or furnish professional services in connection with the Work.

ENR Los Angeles Construction Cost Index means the Los Angeles Construction Cost Index
published by Engineering News Record.

Environmental Approvals means all Governmental Approvals arising from or required by any
Environmental Law in connection with construction, use or operation of the Project, including
approvals and permits required under the National Environmental Policy Act (42 U.S.C. §§ 4321
et seq.), as amended, or the California Environmental Quality Act (section 21000 et seq. of the
Public Resources Code). Environmental Approvals include the NEPA/CEQA Revalidation and
the ROD. In the case of the NEPA/CEQA Revalidation and the ROD, DB Contractor’s obligations
with respect to such Environmental Approvals are limited to those obligations set out in the
Environmental Commitments Record.

Environmental Commitments Record means the document entitled “Environmental
Commitments Record” included in TP Attachment 6-1 (Project Environmental Commitment
Requirements).

Environmental Compliance Manager has the meaning given in TP Section 2.6.1.5.

Environmental Laws means (1) all Governmental Rules applicable to the Project or the Work
now or hereafter in effect regulating, relating to, or imposing liability or standards of conduct
concerning the environment or to generation, production, emissions, discharges, storage, use,
handling, transportation, treatment, disposal, remediation, releases or threatened releases of
Hazardous Materials or other hazardous, toxic or dangerous waste, pollutants, contaminants,
substances, or materials into the environment including into the air, surface water or ground water
or onto land, and (2) any requirements and standards that pertain to the protection of the
environment, or to the management of Hazardous Materials or generation, production, emissions,
storage, use, handling, transportation, treatment, disposal, remediation, discharges, releases or
threatened releases of Hazardous Materials or other hazardous, toxic or dangerous waste,
pollutants, contaminants, substances or materials into the environment, contamination of any type
whatsoever, or health and safety matters with respect to Hazardous Materials, set forth in any
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Governmental Approval, or other criteria and guidelines promulgated, pursuant to Governmental
Rules applicable to the Project or the Work, as each of the foregoing have been or are amended,
modified, or supplemented from time to time (including any present and future amendments
thereto and reauthorizations thereof), including those relating to:

(@)

(h)

The manufacture, processing, distribution, use, re-use, treatment, storage,
disposal, transport or handling of Hazardous Materials or other hazardous, toxic or
dangerous waste, pollutants, contaminants, substances or materials;

The protection of public health, public welfare, public safety or the environment
(including protection of nonhuman forms of life, land, surface water, groundwater
and air);

Air, soil, surface and subsurface strata, stream sediments, surface water, and
groundwater;

Releases of Hazardous Materials;

Protection of wildlife, endangered, threatened, and sensitive species, wetlands,
water courses and water bodies, parks and recreation lands, cultural, historical,
archeological, and paleontological resources and natural resources;

The operation and closure of underground or aboveground storage tanks;

Health and safety of employees and other persons with respect to Hazardous
Materials; or other hazardous, toxic or dangerous waste, pollutants, contaminants,

substances or materials; and

Notification, documentation and record keeping requirements relating to the
foregoing.

Without limiting the above, the term “Environmental Laws” shall also include the following
(all as amended):

(i) The Comprehensive Environmental Response, Compensation and Liability
Act, 42 U.S.C. § 9601 et seq. (‘CERCLA");

(i) The Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq.
(“RCRA”);

(iii) The Emergency Planning and Community Right to Know Act of 1986, 42
U.S.C. § 11001 et seq.;

(iv) The Toxic Substances Control Act, 15 U.S.C. § 2601 et seq.;
(V) The National Environmental Policy Act, 42 U.S.C. § 4321 et seq.;
(vi) The Occupational Safety and Health Act, 29 U.S.C. § 651 et seq.;

(vii)  The California Occupational Safety and Health Act of 1973, Lab. Code
§ 63000 et seq.;

(viii)  The Hazardous Materials Transportation Act, 49 U.S.C. § 1801 et seq.;
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(xxvii)

The Endangered Species Act, 16 U.S.C. § 1531 et seq.;
The Clean Water Act, 33 U.S.C. § 1251 et seq.;
The Clean Air Act, 42 U.S.C. § 7401 et seq.;

The Federal Water Pollution Control Act, as amended by the Clean Water
Act, 33 U.S.C. § 1251 et seq;

The Oil Pollution Act, 33 U.S.C. § 2701 et seq.;

The Federal Insecticide, Fungicide and Rodenticide Act, 7 U.S.C. § 136 et
seq.;

The Federal Safe Drinking Water Act, 42 U.S.C. § 300 et seq.;

The Federal Radon and Indoor Air Quality Research Act, 42 U.S.C. § 7401
et seq.;

The Fish and Wildlife Coordination Act, 16 U.S.C. § 661 et seq.;
The Coastal Zone Management Act, 33 U.S.C. § 1451 et seq.;

The Rivers and Harbors Act of 1899, 33 U.S.C. § 401 et seq.;

The Migratory Bird Treaty Act, 16 U.S.C. § 703 et seq.;

The Marine Mammal Protection Act, 16 U.S.C. § 1361 et seq.;
Section 4f of the Department of Transportation Act, 49 U.S.C. § 303;
The National Historic Preservation Act, 16 U.S.C. § 470;

33 CFR §§ 114 and 125;

The California Environmental Quality Act, § 21000 et seq. of the California
Public Resources Code;

The California Clean Air Act of 1988, § 39000 et seq. of the California
Health and Safety Code;

The California Porter-Cologne Water Quality Act, § 13000 et seq. of the
California Water Code;

(xxviii) The California Coastal Act, § 30000 et seq. of the California Public

(xxix)

(xxx)

Resource Code;

The Integrated Waste Management Act, § 40000 et seq. of the California
Public Resources Code;

The California Safe Drinking Water and Toxic Enforcement Act, § 25249.5
et seq. of the California Health and Safety Code;
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(xxxi) The California Hazardous Waste Control Act, Chapter 6.5 of Division 20 of
the California Health and Safety Code, § 25100 et seq.;

(xxxii) The California Hazardous Substance Account Act, the California Health
and Safety Code, § 25330 et seq.;

(xxxiii) Health and Safety Code § 25280 et seq. (Underground Storage of
Hazardous Substances);

(xxxiv) The California Hazardous Waste Management Act, the California Health
and Safety Code § 25170.1 et seq.;

(xxxv) Health and Safety Code § 25501 et seq. (Hazardous Materials Response
Plans and Inventory);

(xxxvi) Fish and Game Code §§ 1600 et seq., 1360 et seq., 2050 et seq., and 2080
et seq.; and

(xxxvii) California Energy Conservation Plan issued in compliance with the Energy
Policy and Conservation Act, all as amended.

Environmental Management Plan has the meaning given in TP Section 6.3.2, as updated in
accordance with this Contract.

Environmental Management Program has the meaning given in TP Section 6.3.1.

Environmental Monitoring Reports has the meaning given in TP Section 6.3.2.

Environmental Notification Checklist has the meaning given in TP Section 6.3.3.

Environmentally Sensitive Area means an area within or near the Site where access is
prohibited or limited to protect environmental resources and as set forth in TP Section 6.4.1.

Error means an error, omission, inconsistency, inaccuracy, deficiency or other defect.

Escrow Agent means the individual or entity designated in the RFP Documents who is authorized
to act as the escrow holder with respect to the Escrowed Proposal Documents.

Escrowed Proposal Documents has the meaning given in Section 26.1.

Event of Default has the meaning given in Section 20.2.1.

Existing Department ROW means the real property, owned by Department as of the Effective
Date, which RCTC intends to make available for permanent improvements included in the Project
which is shown graphically in the Project Schematic. Subjectto TP Section 9, the limits of Existing
Department ROW permitted for use for the Project will be: (a) all real property shown in CADD
layer “Known Department ROW Limits” in TP Attachment 9-2; and (b) all real property within 10
feet of the boundary line shown in CADD layer “Approximate Department ROW Limits” in TP
Attachment 9-2.

Express Lane means any Lane that is an 15 Express Lane (or 15 EL), an 91 Express Lane (or
91 EL) or an 15/91 Express Lane (or 15/91 EL).
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Extra Maintenance Work has the meaning given in TP Section 21.4.4.

Facilitator for partnering meetings has the meaning given in Exhibit 2 (Contract Particulars).

FD Notice to Owner has the meaning given in TP Section 7.2.4.

federal-aid contract means a contract that is financed in part with federal funds.

Final Acceptance means the stage in the Work where the following requirements have been
satisfied by DB Contractor:

(a) All requirements for Project Completion have been satisfied,;

(b) DB Contractor has provided RCTC with all Design Documents, original working
drawings, shop drawings and final As-Built Documents of the DB Work, right-of-
way record maps, surveys, test data and other Submittals required under this
Contract;

(c) DB Contractor has submitted and received RCTC approval of all Submittals
required by the Contract, including in TP Section 3.4.5.4;

(d) All special tools, equipment, furnishings and supplies purchased and/or used by
DB Contractor as provided in this Contract have been delivered to RCTC and all
replacement spare parts shall have been purchased and delivered to RCTC free
and clear of Liens;

(e) The items on the Final Acceptance Punch List shall have been completed to the
satisfaction of RCTC and Department, and all of DB Contractor’s other obligations
under this Contract (other than obligations which by their nature are required to be
performed after Final Acceptance, including Plant Establishment Work) has been
satisfied in full or waived by Notice from RCTC;

(f) RCTC’s governing board formally accepts the Work as complete; and

(9) All other conditions to Final Acceptance in this Contract shall have been satisfied.

Final Acceptance Date means the date on which Final Acceptance occurs.

Final Acceptance Deadline means 90 days after the Project Completion Date, as such deadline
may be extended under this Contract.

Final Design Documents means the complete final construction plans (including drawings,
elevations, sections, details and diagrams) and specifications needed by DB Contractor to build
the Project.

Final Design Package has the meaning given in TP Section 3.3.1.4.

Final Environmental Mitigation and Monitoring Reports has the meaning given in TP Section
6.3.2.

Final Payment means payment by RCTC of the final installment of the Contract Price.
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fixed cost means labor, material, or equipment cost directly incurred by DB Contractor or any of
its Subcontractors as a result of performing or supplying a particular bid item that remains constant
regardless of the item's quantity.

Flagqging Charge has the meaning given in Section 8.1.7(d).

Float means the amount of time that any given activity or logically connected sequence of
activities shown on the Project Schedule may be delayed before it will affect DB Contractor’s
ability to achieve a Completion Milestone by its applicable Completion Deadline. “Float” generally
means the difference between early completion times and late completion times for activities as
shown on the Project Schedule, and shall include any float contained within an activity as well as
any period containing an artificial activity (that is, one which is not encompassed within the
meaning of the word “Work”).

Force Majeure Event means any of the events listed in clauses (a) through (k) below, subject to
the exclusions listed in clauses (i) through (vii) below, which materially and adversely directly
affects DB Contractor’s obligations:

(a) Any earthquake, tornado, hurricane, Wildfire, lightning one in a 100 year flood or
other natural disaster that causes direct physical damage to the Project;

(b) Any epidemic in the Riverside County, California area;

(c) Any blockade, rebellion, war, riot, act of sabotage or civil commotion that causes
direct physical damage to the Project;

(d) Any major new State or federal Environmental Approval necessitated by the
discovery at, near or on the Planned ROW Limits of any archaeological,
paleontological, biological or cultural resources provided that the existence of such
resources or substances was not disclosed in, or ascertainable from, the RFP
Documents, was not otherwise known to DB Contractor prior to the Setting Date
and would not have become known to DB Contractor by undertaking Reasonable
Investigation prior to the Setting Date;

(e) Any major new State or federal Environmental Approval necessitated by the
discovery at, near or on the Planned ROW Limits of any species listed as a
threatened or endangered species (regardless of whether the species is listed as
threatened or endangered as of the Setting Date), provided that the presence of
such species was not disclosed in, or ascertainable from, the RFP Documents,
was not otherwise known to DB Contractor prior to the Setting Date and would not
have become known to DB Contractor by undertaking Reasonable Investigation
prior to the Setting Date;

) Issuance of a temporary restraining order or other form of injunction by a court that
prohibits prosecution of a material portion of the Work;

(9) The suspension, termination, interruption, denial or failure to obtain, failure to
maintain, or non-renewal of any RCTC-Provided Approval, except if such
suspension, termination, interruption, denial or failure to obtain, failure to maintain
or non-renewal arises from failure by any DB-Related Entity to locate or design the
Project or carry out the Work in accordance with the RCTC-Provided Approvals or
other Governmental Approval;
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(h) Any failure by RCTC to obtain a fully executed and recorded BNSF Construction
& Maintenance Agreement and CPUC authorization, prior to the later of (i) 365
days after RCTC’s receipt from DB Contractor of a complete Permit Submittal
Package in accordance with TP Section 8, and (ii) the late date for start of Work
requiring such agreement in the Project Schedule;

(i) Delay in obtaining a Major Approval by the applicable Major Approval Deadline
where the delay is not due to differences in the Basic Configuration or DB
Contractor’s final design;

g) If, after DB Contractor fully complies with all requirements in TP Section 18.3.3.5,
RCTC and Department do not approve (i) at least one 55-Hour Weekend Closure
of the I-15 in the southbound direction; and (ii) at least one 55-Hour Weekend
Closure of the SR-91 in the westbound direction;

(k) Subject to DB Contractor complying with its obligations under Section 3.5,
Section 25 and TP Section 18.4.7, DB Contractor is unable to access the
Pavement Contractor ROW as of the latest of (i) 8 months after issuance of NTP2;
(i) the date shown in the then current Project Schedule; and (iii) June 1, 2021;

(1 Delay in obtaining approvals from the City of Corona of design submittals within
the timeframe specified in TP Attachment 3-1 from DB Contractor’s submittal to
the City of Corona of a complete package of documents required for such review
or approval, provided that such delay is not caused by DB Contractor’s actions;
and

(m)  The cumulative duration of Work stoppages under paragraph (f) of the definition of
RCTC-Caused Delay exceeds 15 Business Days.

The term “Force Majeure Event” shall be limited to the matters listed above and specifically
excludes from its definition the following matters which might otherwise be considered a
force majeure event:

(i) Any physical destruction or damage, or delays to the Project which occur
by action of the elements, including explosion, fire, lightning, wind, drought,
rain, snow, or storm, except as specified in clause (a) above;

(i) Except as provided in clause (c) above, malicious or other acts intended to
cause loss or damage or other similar occurrence, including vandalism or
theft;

(iii) Any strike, labor dispute, work slowdown, work stoppage, secondary
boycott, walkout or other similar occurrence;

(iv) The suspension, termination, interruption, denial, failure to obtain, non-
renewal or change in any requirements of any Governmental Approval,
except for any such matter falling within the scope of clause (e), (9), (h), or
(i) above;

(v) Any increased costs or delays related to Relocations or failure to obtain or
maintain, as applicable, any approval, work or other action from a Utility
Owner, except to the extent directly due to any of the matters listed in

clauses (a) through (j) above;
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(vi) The presence at, near or on the Site, of any Hazardous Material, including
substances disclosed in the Reference Documents as well as any
substances contained in any structure required to be demolished in whole
or in part or relocated as part of the Work; and

(vii)  Any matters not caused by RCTC or beyond the control of RCTC or any
other matter not listed in clauses (a) through (k) above.

Foundation Release for Construction Package has the meaning given in TP Section 3.3.1.5.

General Purpose Lane means all mixed-flow Lanes (including ramps and direct connectors),
auxiliary Lanes on State Route 91 or Interstate 15 (as applicable), excluding the Express Lanes.

General TMP means the plan described in TP Section 18.3.1, as updated in accordance with this
Contract.

General Warranty means the general warranty set out in Section 13.1.1.

Generally Accepted Accounting Principles or U.S. GAAP means the set of accounting rules
and accounting standards promulgated by the “Financial Accounting Standards Board” (FASB),
as updated from time to time, and adopted by the accounting profession for the form and content
of financial statements and recording of financial transactions.

Geometric Approval Drawings means the Geometric Approval Drawings (Sheet 1 (interim),
Sheet 2 and Sheet 3), or either as the case may be.

Geotechnical Execution Plan means the plan described in TP Section 13.3.1, as updated in
accordance with this Contract.

Geotechnical Information means:

(a) Preliminary Foundation Information Report E9Q1/N15 Express Lane Connector
prepared by Skanska-Ames, a Joint Venture and dated February 15, 2019;

(b) Preliminary Foundation Information Report Parkridge Avenue Undercrossing
Connector prepared by Skanska-Ames, a Joint Venture and dated February 15,
2019;

(c) Preliminary Foundation Information Report Retaining Walls 1 & 11, 9 & 10, 12 &
13, 2 & 3 prepared by Skanska-Ames, a Joint Venture and dated February 15,
2019;

(d) Preliminary Foundation Information Report Interstate 15 — State Route 91 Express
Lane Connector Project Retaining Walls 4, 5 and 6 prepared by Skanska-Ames, a
Joint Venture and dated February 18, 2018;

(e) Preliminary Foundation Information Report for S15/W91 Express Lane Connector
prepared by Skanska-Ames, a Joint Venture and dated February 18, 2019;

) Preliminary Foundation Information Report E91/N15 EL Temescal Wash
Overhead prepared by Skanska-Ames, a Joint Venture and dated February 15,

2018;
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(s)

Final Foundation Report 91/15 Express Lanes Connector Bridge No. 56-0871E
(AWJV Bridge No. 24) SR-91 Corridor Improvement Project (CIP) prepared by
URS and dated October 10, 2014;

Final Foundation Report N15/S15-W91 Connector Overhead Bridge No. 56-0872H
(AWJV Bridge No. 25) SR-91 Corridor Improvement Project (CIP) prepared by
URS and dated April 4, 2014;

Final Foundation Report W91 Temescal Wash BR & OH (Widen) Bridge No. 56-
0446L (AWJV Bridge No. 26) SR-91 Corridor Improvement Project (CIP) prepared
by URS and dated March 30, 2015;

Final Foundation Report E91/Temescal Wash OH Bridge No. 56-0873R(AWJV
Bridge No. 27) SR-91 Corridor Improvement Project (CIP) prepared by URS and
dated June 30, 2014;

Final Foundation Report E91-N15/S15 Connector Oh Bridge No. 56-0874G(AWJV
Bridge No. 28) Sr-91 Corridor Improvement Project (CIP) prepared by URS and
dated April 24, 2014;

Final Foundation Report Retaining Wall No. 115D SR-91 Corridor Improvement
Project (CIP) prepared by URS and dated May 21, 2014;

Final Foundation Report Retaining Wall No. 119 SR-91 Corridor Improvement
Project (CIP) prepared by URS and dated September 8, 2014;

Final Foundation Report Retaining Wall No. 126 SR-91 Corridor Improvement
Project (CIP) prepared by URS and dated December 17, 2014;

Final Foundation Report Retaining Wall No. 127 SR-91 Corridor Improvement
Project (CIP) prepared by URS and dated September 12, 2014;

Final Foundation Report Retaining Wall No. 128 SR-91 Corridor Improvement
Project (CIP) prepared by URS and dated March 2, 2015;

Final Foundation Report Retaining Wall No. 129 SR-91 Corridor Improvement
Project (CIP) prepared by URS and dated February 10, 2015;

Final Foundation Report Retaining Wall No. 130 SR-91 Corridor Improvement
Project (CIP) prepared by URS and dated September 12, 2014; and

Final Foundation Report Retaining Wall No. 223 SR-91 Corridor Improvement
Project (CIP) prepared by URS and dated December 18, 2014.

Good Industry Practice means

(@)

in the case of all Work (excluding the Design Work), the exercise of the degree of
skill, diligence, prudence, and foresight which would reasonably and ordinarily be
expected from a skilled and experienced constructor, supplier or other contractor
seeking in good faith to comply with its contractual obligations, complying with all
applicable Governmental Rules and Governmental Approvals and engaged in the
same type of undertaking under circumstances and conditions similar to those
within the same geographic area as the Project; and
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(b) in the case of Design Work, the exercise of the degree of skill, diligence, prudence,
and foresight which would reasonably and ordinarily be expected from a
professional designer or engineer seeking in good faith to comply with its
contractual obligations, complying with all applicable Governmental Rules and
Governmental Approvals and engaged in the same type of undertaking under
circumstances and conditions similar to those within the same geographic area as
the Project.

Governmental Approval means any permit, license, consent, concession, grant, franchise,
authorization, waiver, certification, exemption, filing, lease, registration or ruling, variance or other
approval, guidance, protocol, mitigation agreement, agreement or memoranda of
agreement/understanding, and any revision, modification, amendment, supplement, renewal or
extension of any of the foregoing, required by or with any Governmental Entity in order to perform
the Work or any Relocation work being performed by a Utility Owner, but excluding (a) any such
approvals relating to the work to be performed by other contractors as specifically described in
this Contract, and (b) any such approvals required by or with a Governmental Entity in its capacity
as a Utility Owner. Governmental Approvals include Environmental Approvals, RCTC-Provided
Approvals and New Approvals.

Governmental Entity means any federal, state, local or foreign government and any political
subdivision or any governmental, quasi-governmental, judicial, public or statutory instrumentality,
administrative agency, authority, body or entity other than RCTC.

Governmental Rule means any statute, law, code, regulation, ordinance, rule, judgment,
common law, writ, injunction, order, decree, permit, concession, grant, franchise, license,
agreement, directive, guideline, policy requirement or other governmental restriction or any similar
form of decision of or determination by, or any interpretation or administration of any of the
foregoing by, any Governmental Entity, which is applicable to the Work, the Project, the Site or
any Relocation work being performed by a Utility Owner, whether now or hereafter in effect. The
term “Governmental Rule” excludes “Governmental Approvals.”

GP Lane Closure Charges mean the charges owing from DB Contractor to RCTC for certain
Lane Closures of General Purpose Lanes, in Exhibit 19.

grading plane means the basement material surface on which the lowest layer of subbase, base,
pavement, surfacing, or other specified layer is placed.

Guaranteed Obligations has the meaning given in the Guaranty.

Guarantor means each Person providing a Guaranty as described in Section 10.3.

Guaranty means each guaranty executed by a Guarantor guaranteeing some or all of the
obligations of DB Contractor under this Contract.

Hazardous Materials means any element, chemical, compound, mixture, substance, product,
waste or other material, whether solid, liquid or gaseous, which is or becomes defined, listed,
classified, regulated, or addressed in any way under any Environmental Laws, or any other
substances or conditions (including mold and other mycotoxins, fungi or fecal matter) which may
create any unsafe or hazardous condition or pose any threat or harm to the environment or human
health and safety. “Hazardous Materials” includes the following:

(a) Any substance, product, waste or other material of any nature whatsoever which
may give rise to liability under any Environmental Law or common law theory
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based on negligence, trespass, intentional tort, nuisance or strict liability or under
any reported decisions of a state or federal court;

Hazardous Waste, hazardous materials, hazardous substances, hazardous
constituents, and toxic substances, ignitable, corrosive and reactive substances or
related materials, whether solid, liquid or gas, including substances defined as or
included in the definition of “hazardous substance,” “hazardous waste,”
“hazardous material,” “extremely hazardous waste,” “acutely hazardous waste,”
“radioactive waste,” ” “pbio-hazardous waste,” “pollutant,”
“toxic pollutant,” “contaminant,” “restricted hazardous waste,” “infectious waste,”
“toxic substance,” “toxic waste,” “toxic material,” or any other term or expression
intended to define, list or classify substances by reason of properties harmful to
health, safety or the indoor or outdoor environment (including harmful properties
such as ignitability, corrosivity, reactivity, carcinogenicity, toxicity, reproductive
toxicity, “TCLP toxicity” or “EP toxicity” or words of similar import under any
applicable Environmental Law);

” o«

radioactive materials,

Any petroleum or crude oil and any fraction thereof, including any refined
petroleum product or any additive thereto or fraction thereof, and any waste oil or
waste petroleum byproduct or fraction thereof or additive thereto, but excluding
petroleum and petroleum products contained within regularly operated motor
vehicles;

Any solvent, solvent waste, including any refined solvent product, and any waste
solvent or waste solvent byproduct, including any additive, byproduct or fraction of
any of the foregoing;

Any drilling fluids, produced waters and other wastes associated with the
exploration, development or production of crude oil, natural gas or geothermal
resources;

Any flammable substances or explosives, including unexploded ordnance;

Any radioactive materials;

Any asbestos or asbestos-containing materials in structures and or other

improvements on or in the Site (other than mineral asbestos naturally occurring in
the ground);

(i) Silica;
()] Any lead, cadmium, or lead-based paint or any other heavy metal-based paint or
material, or any metal listed in or regulated by the Resource Conservation and
Recovery Act (42 U.S.C. §§ 6901 et seq.);
(k) Any radon or radon gas;
(1 Any methane gas or similar or regulated gaseous materials;
(m)  Any urea formaldehyde foam insulation;
(n) Electrical equipment and components which contain any oil or dielectric fluid
containing polychlorinated biphenyls;
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(o) Pesticides, herbicides or fungicides;

(p) Any other chemical, material or substance, exposure to which is prohibited, limited
or regulated by any Governmental Entity or which may or could pose a hazard to
the health and safety of any Persons in the vicinity of the Project or to the
environment; and

(q) Soil, surface water or groundwater containing any of the Hazardous Materials as
defined above.

Hazardous Materials and Waste Management Plan has the meaning given in TP Section 6.4.4,
as updated in accordance with this Contract.

Hazardous Materials Management means sampling, characterization, stock-piling, storage,
backfilling in place, asphalt batching, recycling, treatment, clean-up, remediation, transportation
and/or off-Site disposal of Hazardous Materials, whichever is the most cost-effective approach
authorized under applicable Governmental Rules.

Hazardous Substance Removal Certification has the meaning given in Business and
Professions Code section 7085.7.

Hazardous Waste means material that is hazardous waste as defined in section 25117 of the
California Health and Safety Code pursuant to section 25141 of the California Health and Safety
Code.

Health and Safety Plan has the meaning given in TP Section 22.2.3, as updated in accordance
with this Contract.

highway means the whole right-of-way or area reserved for use in constructing the roadway and
its appurtenances.

HM-1 means Hazardous Material that may require removal and disposal in accordance with
Governmental Rules, whether disturbed by the Project or not.

HM-2 means Hazardous Material that may require removal and disposal in accordance with
Governmental Rules only if disturbed by the Project.

holiday means any holiday shown in the following table:

Holidays

Holiday Date observed

Every Sunday Every Sunday

New Year's Day January 1st

Birthday of Martin Luther King, Jr. 3rd Monday in January

Lincoln's Birthday February 12th

Washington's Birthday 3rd Monday in February
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Cesar Chavez Day March 31st

Memorial Day Last Monday in May
Independence Day July 4th

Labor Day 1st Monday in September
Columbus Day 2nd Monday in October
Veterans Day November 11th
Thanksgiving Day 4th Thursday in November
Day after Thanksgiving Day Day after Thanksgiving Day
Christmas Day December 25th

If January 1st, February 12th, March 31st, July 4th, November 11th, or December 25th falls on a
Sunday, the Monday following is a holiday. If November 11th falls on a Saturday, the preceding
Friday is a holiday.

I-15 Corridor means Interstate 15, generally between the 1-15/Cajalco Road interchange and the
I-15/State Route 60 interchange through the cities of Corona, Norco, Eastvale, Jurupa Valley, and
portions of unincorporated Riverside County.

I-15 Express Lane Segments or I-15 EL Segments means the segments depicted in TP
Attachment 18-3.

I-15 Pavement Rehabilitation Project means the Department project to replace damaged
general purpose lane pavement slabs along I-15 between Cajalco Road and SR-60, within the
Project ROW described in TP Section 18.4.7.

Improved Landscape Areas has the meaning given in TP Section 20.3.2.1.

Incident Management has the meaning given in TP Section 18.4.1.1.

Incidental Utility Work means all of the following work necessary for construction of the Project,
including any necessary coordination with Utility Owners and property owners or holders of real
property rights, providing design, performing construction, and obtaining and complying with all
required Governmental Approvals:

(a) Protection in Place of Utilities;

(b) All work necessary to abandon in place any utility in accordance with proper
procedures (e.g., flushing, capping, slurry backfill, etc.);

(c) Traffic control for Relocation work, to the extent such responsibility is assigned to
DB Contractor pursuant to TP Section 7;

(d) Resurfacing and re-striping of streets; reconstruction of curbs, gutters and
sidewalks; reinstallation of signage; and reinstallation or replacement of traffic
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signals; to the extent such responsibility is assigned to DB Contractor pursuant to
TP Section 7;

(e) Adjustment of utility appurtenances (e.g., manholes, valve boxes, and vaults) for
line and grade upon completion of roadway work;

) Potholing, electronic detection, surveying and any other methods used to
determine Utility locations and other material information concerning Ultilities;

(9) Relocation or Protection in Place of Service Lines; and
(h) Temporary Relocations.

Indemnified Claim has the meaning given in Section 23.1.1.

Indemnified Parties means RCTC, the members of the Commission, the RCTC Representative,
Department, City of Corona, County of Riverside, Orange County Transportation Authority and
each of their respective officers, directors, board members, employees, consultants,
representatives and agents, or each of them as the context requires.

Instructions to Proposers means the RFP Document entitled “Instructions to Proposers” issued
by RCTC on July 10, 2019, as amended.

Instrumentation and Monitoring Program Plan has the meaning given in TP Section
13.3.4.1, as updated in accordance with this Contract.

Intellectual Property means all current and future legal and/or equitable rights and interests in
know-how, patents (including applications), copyrights (including moral rights), trade marks
(registered and unregistered), service marks, trade names, trade dress, trade secrets and trade
secret rights, designs (registered and unregistered) and design rights, utility models, circuit
layouts, plant varieties, business and domain names, inventions, solutions embodied in
technology, and other intellectual activity, and applications of or for any of the foregoing,
subsisting in or relating to the Project, Project design data or Project traffic data. Intellectual
Property includes toll-setting and traffic management algorithms, and software used in connection
with the Project (including software used for management of traffic on the Project), and Source
Code. Intellectual Property is distinguished from physical construction and equipment itself and
from data, sketches, charts, calculations, drawings, plans, depictions, specifications, layouts,
depictions, manuals, electronic files, artwork, correspondence, other Submittals and other
documentation that disclose Intellectual Property.

Intermediate Design Package has the meaning given in TP Section 3.3.1.3.

Invoice means an invoice in the form included in Exhibit 9-A including all documents and
information required by Section 14.2.2(a).

Invoice Certificate means the certificate to be provided with each Invoice in the form included in
Exhibit 9-B.

Job Hazard Analysis has the meaning given in TP Section 22.2.4.

Joint Resolution Team has the meaning given in TP Section 3.2.2.5.
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Key Person or Key Personnel means positions identified in TP Section 2.6.1 or positions
otherwise advised by RCTC to DB Contractor from time to time.

Known or Suspected Hazardous Materials means Hazardous Materials that are known or
reasonably suspected to exist as of the Setting Date from information or analysis contained in or
referenced in the Reference Documents, or Hazardous Materials that would have become known
to DB Contractor by undertaking Reasonable Investigation prior to the Proposal Date. Known or
Suspected Hazardous Materials include Hazardous Materials arising in or from any of the sites
identified in the NEPA Approval and TP Section 6, including TP Section 6.4.4, as having or
potentially having Hazardous Materials.

Labor Compliance Program means a Third Party Labor Compliance Program adopted by RCTC
and approved by DIR.

Labor Surcharge and Equipment Rental Rates means the Department publication that lists
labor surcharge and equipment rental rates.

landscaping means the practice of a landscaping contractor under 16 CA Code of Regs.
§ 832.27.

Lane means any traffic lane including main lanes, ramps, direct connectors, frontage roads and
cross roads.

Lane Closure means a Permitted Lane Closure or an Unpermitted Lane Closure, or both, as the
context requires.

Lane Closure Charges mean GP Lane Closure Charges, 15 EL Closure Charges or 91 EL
Closure Charges, as the context requires.

Lane Requirement Chart means TP Attachment 18-1.

Lane Transaction means a uniquely identified record of activity, including transponder reads,
license plat images, and other event data created as a result of a vehicle traveling through a Read
Point.

Lead Engineering Firm means the single entity or joint venture identified in Exhibit 2 (Contract
Particulars) that is primarily responsible for the design and engineering of the Project.

License Agreement means an agreement under which RCTC agrees to provide access to a DB
Contractor Available Property to DB Contractor generally in the form set out in the Reference
Documents and subject to such other conditions that RCTC may require.

Lien means any pledge, lien, hypothecation, security interest, mortgage, deed of trust or other
charge, encumbrance or restriction on title or property interest of any kind, or any other type of
preferential arrangement (including any agreement to give any of the foregoing, any conditional
sale or other title retention agreement, any lease in the nature of a security instrument and the
filing of or agreement to file any financing statement under the Uniform Commercial Code of any
jurisdiction).

Line of Sight Study has the meaning given in TP Section 19.3.3.
Liguidated Damages has the meaning given in Section 21.7.1.
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Liguidated Damages Events means each of the events described in Sections 21.1, 21.3, 21.4,
21.5 and 21.6 or all of them as the context requires.

Listed Subcontractors means each of the Major Subcontractors and the other Subcontractors
identified in Exhibit 2 (Contract Particulars).

Local Agencies means the County of Riverside, the city of Corona, Orange County
Transportation Authority and any other state or local agency owning property within the Planned
ROW Limits or with jurisdiction over any such property, or that otherwise has interfaces with the
Project, other than RCTC and Department. For purposes of this definition, the State Water
Resources Control Board and California Department of Parks and Recreation shall be considered
to be Local Agencies.

Losses includes any loss, damage (including personal injury, property damage and natural
resource damages), injury, expense, compensation, debt, obligation, charge, liability, cost,
expense (including attorneys’ fees, accountants’ fees expert witness fees and expenses,
deductibles or increased premiums (including those incurred in connection with the enforcement
of any provision of this Contract)), fee, charge, demand, investigation, proceeding, action, suit,
claim, judgment, penalty, fine or Third Party Claims, actual, prospective or contingent and whether
or not currently ascertainable. Losses include injury to or death of persons, damage or loss of
property, and harm or damage to natural resources.

Main or Trunkline Utility means an underground Utility, which is not a Service Line, and which
relative to the particular system of which it is a part, (a) is a larger line serving as a main line to
connecting tributary lines and (b) serves a larger area, all as determined by RCTC. In determining
whether a facility should be considered a Main or Trunkline Utility, RCTC may refer to definitions
in the relevant manual or code, if any, of the Utility Owner.

Maintenance Work has the meaning given in TP Section 21.4.3.

Maintenance Work Plan means the plan to be provided by DB Contractor and approved by
RCTC and Department as described in TP Section 21.4.2, as updated in accordance with this
Contract.

Major Approval Deadline means the end of the expected time necessary to secure each of the
Major Approvals in TP Section 6.3.5.1.

Major Approvals means:

(a) Amendment to the Streambed Alteration Agreement Fish and Game 1602 Lake
and Streambed Alteration Program as described in TP Section 6.3.5.1;

(b) Amendment to the Water Quality Certification - Section 401 Water Quality
Standards Certification as described in TP Section 6.3.5.1;

(c) Riverside County Flood Control and Water Conservation District (RCFCWCD)
Encroachment as described in TP Section 6.3.5.1; and

(d) The BNSF Construction & Maintenance Agreement as described in TP Section
8.3.2.

Major Approvals Baseline Conditions has the meaning given in TP Section 6.3.5.1.
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Major Subcontract means any Subcontract or combination of Subcontracts with a single
Subcontractor for design or construction of the Project or for special fabrication and installation of
a portion of the Work with a price in excess of $10 million.

Major Subcontractor means:

(a) The Lead Engineering Firm (if not the DB Contractor);
(b) The Structural Design Firm (if not the DB Contractor); and
(c) Any other Subcontractor that is a party to a Major Subcontract.

Major TMP means the plan described in TP Section 18.3.1, as updated in accordance with this
Contract.

material means any product or substance specified for use in the construction of a project.
Materials Report has the meaning given in TP Section 11.3.7.

median means, in the context of road-building, the portion of a divided highway separating the
traveled ways including inside shoulders.

milestone means an event activity that has zero duration and is typically used to represent the
start or end of a certain stage of the project.

mobilization means the preparatory work that must be performed or costs incurred before
starting work on the various items on the job site (Public Contract Code section 10104).

Modified Standard Specifications means the modifications to Sections 1 through 9 of the
Standard Specifications published by the Department, and included as Exhibit 3.

modify means to add to or subtract from an appurtenant part.

Monthly Progress Report has the meaning given in TP Section 2.5.3.

Monthly Progress Schedule has the meaning given in TP Section 4.3.4.

narrative report means, in the context of the Project Schedule, a document submitted with each
schedule that discusses topics related to project progress and scheduling.

near-Critical Path means, in the context of the Project Schedule, the chain of activities with total
float exceeding that of the critical path but having not more than 10 working days of total float.

Necessary Basic Configuration Change means a change in the Basic Configuration which is
necessary to meet the requirements of this Contract as the result of an Error in the Project
Schematics, Geometric Approval Drawings or Planned ROW Limited (as applicable) (with the
understanding that a change shall be deemed “necessary” only if the Error creates a problem in
which DB Contractor is unable to meet the requirements of this Contract without a material change
in the Basic Configuration).

NEPA/CEQA Approval means the I-15/ SR-91 Express Lanes Connector Project NEPA/CEQA
Revalidation of the State Route 91 Corridor Improvement Project Environmental Impact
Report/Environmental Impact Statement, approved and signed on June 14, 2019].
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Nesting Bird Management Plan has the meaning given in TP Section 6.4.10.3, as updated in
accordance with this Contract.

New Approval means any of the following: (a) a new Governmental Approval of the same type
as the RCTC-Provided Approvals; and (b) a revision, modification, or amendment to one or more
of the RCTC-Provided Approvals.

New Utilities has the meaning given in Section 8.3.1(q).

Nonconformance means any aspect of the Work:

(a) that does not comply with the requirements of this Contract (including any failure
to comply with Proposal Commitments or ATCs); or

(b) is not consistent, or is incompatible with, its age, function, performance, and use
when properly maintained in accordance with Good Industry Practice and the
requirements of this Contract,

excluding any aspect of the Work that constitutes a Deviation that has been approved by RCTC
in accordance with the Contract.

Non-Diq Alert Mapped Utility(ies) means Utilities that are not documented by or recorded with
USA Dig Alert of Southern California.

Non-Standard Special Provision has the meaning given in TP Section 1.4.

Notice has the meaning given in Section 27.11.1.

Notice of Design Change means a Notice issued in accordance with TP Section 3.4.3.

Notice of Termination for Convenience means a Notice issued by RCTC to DB Contractor
terminating all or part of the Work of DB Contractor for convenience as described in
Section 19.1.1.

Notice to Owner means a Notice issued by RCTC to a Utility Owner, instructing the Utility Owner
to commence (a) preliminary planning of a Relocation, (b) final design of a Relocation, or (c)
construction of a Relocation. Notices to Owner include FD Notices to Owner and Construction
Notices to Owner.

NTP1 means a Notice issued by RCTC to DB Contractor authorizing DB Contractor to proceed
with the NTP1 Work.

NTP1 Mobilization Work has the meaning given TP Section 1.1.3.

NTP1 Payment Bond has the meaning given in Section 10.1.2(a).

NTP1 Payment Bond Amount has the meaning given in Section 10.1.2(a).

NTP1 Performance Bond has the meaning given in Section 10.1.1(a).

NTP1 Performance Bond Amount has the meaning given in Section 10.1.1(a).
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NTP1 Submittals means the NTP1 Submittals listed in items 1-16 of Table 1-2 of TP Section
1.1.3.

NTP1 Work has the meaning given in TP Section 1.1.3.

NTP2 means a Notice issued by RCTC to DB Contractor authorizing DB Contractor to proceed
with the NTP2 Work.

NTP2 Payment Bond means the rider included in Exhibit 8-B effecting an increase in the amount
of the NTP1 Payment Bond to the NTP2 Payment Bond Amount or the new payment bond
provided by DB Contractor in accordance with Section 10.1.2(b)(ii), as applicable.

NTP2 Payment Bond Amount has the meaning given in Section 10.1.2(b).

NTP2 Performance Bond means the rider included in Exhibit 8-A effecting an increase in the
amount of the NTP1 Performance Bond to the NTP2 Performance Bond Amount or the new
performance bond provided by DB Contractor in accordance with Section 10.1.1(b)(ii), as
applicable.

NTP2 Performance Bond Amount has the meaning given in Section 10.1.1(b).

NTP2 Work means the Project excluding the NTP1 Work.
obliterate means to place an earth cover over or root, plow, pulverize, or scarify.

OCTA Agreement means the reimbursement agreement between RCTC and OCTA identified in
Recital D to this Contract.

OCTA-Related Work means Lane Closures of 91 OCTA Express Lanes and associated work.

Open Book Basis means providing RCTC all underlying assumptions, price quotes and data
associated with pricing or compensation (whether of DB Contractor or RCTC) or adjustments
thereto, including assumptions as to costs of the Work, schedule, composition of equipment
spreads, equipment rates, labor rates, productivity, estimating factors, design and productivity
allowance, contingency and indirect costs, risk pricing, discount rates, interest rates, and other
items reasonably required by RCTC to satisfy itself as to the reasonableness of the amount.

Other RCTC Contractor means any contractor or consultant, except any DB-Related Entity, that
RCTC contracts to perform other or additional work on or near the Site or in connection with the
Project including TSP, the 91 Express Lanes Operator and the ELP DB Contractor, but excluding
BNSF and the Pavement Contractor.

Package means each of Package 1, Package 2 or Package 3 or all of them as the context
requires.

Package 1 means toll infrastructure related work exclusive of the Toll Gantries as described in
TP Section 19.3.

Package 1 Turnover means the stage in the Work where DB Contractor has completed design,
construction, and inspection of the following elements not required for the Toll Gantries:

(a) Infrastructure for CCTV, including poles, pads, conduit, power, and
communication;
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(9)

Infrastructure for TTMS, including poles, pads, conduit, power and communication;
Communications from Package 1 to the ROC;

Power to all of the infrastructure within Package 1 and other TCS equipment
locations applicable to Package 1;

Successful completion of a load verification and automatic transfer switch test for
each emergency generator meeting the requirements as set forth by the
manufacturer and in this Contract;

Successful completion of testing of the lightning protection and grounding systems
to certify compliance with requirements in the NFPA-70, National Electric Code:
NFPA-780, Lightening Protection Code, and UL-96A, Installation Requirements for
Master Labeled Lightning Protection Systems; and

All other requirements set out in TP Section 3.4.5 for Package 1 Turnover.

Package 1 Turnover Deadline means 120 days prior to the Substantial Completion Deadline,

as such deadline may be extended under this Contract.

Package 2 means the work necessary to complete the westbound SR-91 and eastbound SR-91
Toll Gantries and the area needed to test these Toll Gantries as described in TP Section 19.3.

Package 2 Turnover means, the stage in the Work where DB Contractor has completed design,

construction, and inspection of the following elements:

(@)

(b)

(f)

Infrastructure for the eastbound and westbound SR-91 Toll Gantries, including
gantry, pads, conduits, cabinets, power and communication to support AVI, LPR,
beacons, and all ETC components;

Infrastructure for CCTV, CMS, and Traffic Monitoring Station, including poles,
pads, conduit, power, and communication within the Toll Gantries;

Communications from Package 2 to the ROC;

Power to all of the infrastructure within Package 2 and other TCS equipment
locations applicable to the Toll Gantries;

Successful completion of a load verification and automatic transfer switch test for
each emergency generator meeting the requirements as set forth by the
manufacturer and in this Contract;

Successful completion of testing of the lightning protection and grounding systems
to certify compliance with requirements in the NFPA-70, National Electric Code:
NFPA-780, Lightening Protection Code, and UL-96A, Installation Requirements for
Master Labeled Lightning Protection Systems;

DB Contractor has measured MRI separately for each 0.10-mile segment of
pavement for 1,500 feet on either side of each toll read point, and provided such
MRI measurements and supporting data to RCTC; with respect to new pavement:
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(h)

(i) Subject to clause (ii) below, each 0.10-mile segment meets the
requirements of TP Section 11.4 and the Department Standard
Specification; and

(i) If any 0.10-mile segment fails to meet the requirements of TP Section 11.4
(1) RCTC has applied a Pavement Adjustment, and (2) no 0.10-mile
segment exceeds an MRI measurement of 85.0; and

All other requirements set out in TP Section 3.4.5.

Package 2 Turnover Deadline means 90 days prior to the Substantial Completion Deadline, as

such deadline may be extended under this Contract.

Package 3 means the work necessary to complete the north I-15 Toll Gantry and the area needed
to test this Toll Gantry as described in TP Section 19.3.

Package 3 Turnover means, the stage in the Work where DB Contractor has completed design,

construction, and inspection of the following elements:

(@)

(b)

(h)

Infrastructure for the north 1-15 Toll Gantry, including gantry, pads, conduits,
cabinets, power and communication to support AVI, LPR, beacons, and all ETC
components;

Infrastructure for CCTV, CMS, and Traffic Monitoring Station, including poles,
pads, conduit, power, and communication within the Toll Gantries;

Communications from Package 3 to the ROC;

Power to all of the infrastructure within Package 3 and other TCS equipment
locations applicable to the Toll Gantries;

Successful completion of a load verification and automatic transfer switch test for
each emergency generator meeting the requirements as set forth by the
manufacturer and in this Contract;

Successful completion of testing of the lightning protection and grounding systems
to certify compliance with requirements in the NFPA-70, National Electric Code:
NFPA-780, Lightening Protection Code, and UL-96A, Installation Requirements for
Master Labeled Lightning Protection Systems;

DB Contractor has measured MRI separately for each 0.10-mile segment of
pavement for 1,500 feet on either side of each toll read point, and provided such
MRI measurements and supporting data to RCTC; with respect to new pavement:

(i) Subject to clause (i) below, each 0.10-mile segment meets the
requirements of TP Section 114 and the Department Standard
Specification; and

(i) If any 0.10-mile segment fails to meet the requirements of TP Section 11.4
(1) RCTC has applied a Pavement Adjustment, and (2) no 0.10-mile
segment exceeds an MRI measurement of 85.0; and

All other requirements set out in TP Section 3.4.5.
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Package 3 Turnover Deadline means 60 days prior to the Substantial Completion Deadline, as
such deadline may be extended under this Contract.

Package Turnover means each of Package 1 Turnover, Package 2 Turnover and Package 3
Turnover, or all of them, as the context requires.

Package Turnover Deadline means each of the Package 1 Turnover Deadline, Package 2
Turnover Deadline or the Package 3 Turnover Deadline, or both of them, as the context requires.

Paleontological Mitigation Plan means the plan described in TP Section 6.4.3.1, as updated in
accordance with this Contract.

participant has the meaning given in Attachment 2 to Exhibit 14.

Party means DB Contractor or RCTC, as the context may require, and “Parties” means DB
Contractor and RCTC, collectively.

Pavement means the uppermost layer of material placed on a traveled way or shoulder.

Pavement Adjustment has the meaning given in Section 21.6.2.

Pavement Contractor ROW means that portion of the Existing Department ROW on CADD layer
“Pavement Contractor ROW” within TP Attachment 9-2.

Payment Bond means the NTP1 Payment Bond and the NTP2 Payment Bond, or either of them
as the context requires.

Performance Bond means the NTP1 Performance Bond and the NTP2 Performance Bond, or
either of them as the context requires.

Permit Submittal Package has the meaning given in TP Section 6.3.5.1.

Permitted 15 EL Closure means a Permitted Lane Closure of a 15 Express Lane during the
time frames specified for the applicable segment and direction in Exhibit 20 — Chart 20-1 or Exhibit
20 — Chart 20-2, as the context requires.

Permitted 91 OCTA EL Closure means a Permitted Lane Closure of a 91 OCTA Express Lane
at the locations and during the time frames specified for the applicable segment and direction in
Exhibit 21 — Chart 21-4.

Permitted 91 OCTA EL Closure means a Permitted Lane Closure of a 91 OCTA Express Lane
ELC during the time frames specified for the applicable segment and direction in Exhibit 21 —
Chart 21-4.

Permitted 91 RCTC Eastbound EL Closure means a Permitted Lane Closure of an eastbound
91 OCTA Express Lane during the time frames specified for the applicable segment and direction
in Exhibit 21 — Chart 21-2.

Permitted 91 RCTC EL Closure means a Permitted Lane Closure of a 91 RCTC Westbound
Express Lane or 91 RCTC Eastbound Express Lane at the locations and during the time frames
specified for the applicable segment and direction in Exhibit 21 — Chart 21-1 and Chart 21-2 (as
the context required).
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Permitted 91 RCTC Westbound EL Closure means a Permitted Lane Closure of a westbound
91 OCTA Express Lane during the time frames specified for the applicable segment and direction
in Exhibit 21 — Chart 21-1.

Permitted ELC Lane Closure means a Permitted Lane Closure of an Express Lane on either
connector of the ELC during the time frames specified for the applicable segment and direction in
Exhibit 22 — Chart 22-1

Permitted GP Lane Closure means a Permitted Lane Closure of a General Purpose Lane at the
locations and during the time frames specified for the applicable segment and direction in TP
Attachment 18-1.

Permitted Lane Closure means such cases where DB Contactor (a) fully or partially closes a
General Purpose Lane or Express Lane to facilitate construction of the Project, or (b) fully or
partially blocks ingress to or egress from a General Purpose Lane or Express Lane to facilitate
construction of the Project, and where, in the case of either clause (a) or (b), (i) RCTC or OCTA
(as applicable) approves the closure or blockage in advance and in accordance with TP Sections
18.3.3.1, 18.3.3.2, 18.3.3.3, 18.3.3.4 and 18.3.3.1.2, and (ii) DB Contractor otherwise complies
with the provisions of the Contract applicable to Lane Closures.

Person means any individual, corporation, joint venture, company, voluntary association,
partnership, trust, unincorporated organization or Governmental Entity.

Planned ROW Limits means (a) Existing Department ROW, (b) permanent easements within
BNSF property that RCTC intends to acquire and make available for the Project as shown in TP
Attachment 9-2, and (c) any other real property that RCTC acquires in connection with an RCTC-
Directed Change or Necessary Basic Configuration Change.

plans means standard plans, Revised Standard Plans, and project plans as follows:
(a) standard plans means drawings standard to Department construction projects.

(b) Revised Standard Plans means new or revised standard plans.

(c) project plans means drawings specific to the project, including authorized shop
drawings.

Plant Establishment Period means the three-year period described in TP Section 20.4.5.2.

Plant Establishment Work means the work described in TP Section 20.4.5.

Post Award Baseline Schedule has meaning given in TP Section 4.3.2.

Preliminary Baseline Schedule means the Project Schedule included in Exhibit 4 (Preliminary
Baseline Schedule).

Preliminary Utility Matrix means the list of existing Utilities identified within the Planned ROW
Limits, which list will be maintained and updated by DB Contractor in DB Contractor’s Ultility
Conflict Matrix pursuant to TP Section 7. The Preliminary Utility Matrix is included in the
Reference Documents.

Progress Meeting means the regular meetings described in Section 7.4.5.
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Progress Report has the meaning given in TP Section 2.5.3.

Project has the meaning given in the Recitals to this Contract.

Project and Construction Manager or PCM means Parsons Transportation Group or such other
Person as may be designated by RCTC at any time as its Project and Construction Manager.

Project Completion means the stage of the Work when DB Contractor has satisfied the following
requirements:

(a) All requirements for Substantial Completion have been satisfied;

(b) All design and construction Work is complete, including correction of all
Nonconformances, completion of Punch List items and Department Safety Review
Committee review items;

(c) DB Contractor has provided RCTC an updated certification from DB Contractor’'s
Construction Quality Validation Manager, in form and substance satisfactory to
RCTC, certifying conformity of the construction to the Design Documents in
accordance with TP Section 19.2.2 and TP Attachment 19-2;

(d) All conditions to acceptance by Local Agencies, BNSF and Utility Owners have
been satisfied:;

(e) All of DB Contractor’s and Subcontractors’ personnel, supplies, equipment, waste
materials, rubbish and temporary facilities has been removed from the Site, DB
Contractor has rebuilt, repaired or replaced all damage or injury arising from such
removal to the satisfaction of RCTC, and the Site shall be in good working order
and condition; and

) All other conditions to Project Completion in this Contract have been satisfied.

Project Completion Date means the date on which Project Completion occurs.

Project Completion Deadline means 90 days after the Substantial Completion Date, as such
deadline may be extended under this Contract.

Project Management Plan means the Submittal approved by RCTC, describing Quality
Validation and Quality Control activities necessary to manage the development, design and
construction of the Project, as updated in accordance with this Contract. The Project
Management Plan includes each of the RCTC-approved component parts, plans and
documentation described in TP Section 2.1 and TP Attachment 2-1.

Project Manager has the meaning given in TP Section 2.6.1.1.

Project ROW means the property within the Planned ROW Limits, Available Properties and the
Additional Properties, excluding (a) any Utility Easements and (b) any portion of the Planned
ROW Limits eliminated from the Project by a Change Order. The boundaries of the Project ROW
will be as shown in the ROW Requirement Maps.

Project Schedule means the most current version of the Preliminary Baseline Schedule, Post
Award Baseline Schedule, or Baseline Schedule approved by RCTC, as applicable under Section
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6.2.1, in accordance with this Contract as described in TP Section 4 and applicable to the Work
as set out in Sections 6.2.1(a) through 6.2.1(c).

Project Scheduler has the meaning given in TP Section 2.6.2.3.

Project Schematics means the documents entitled “Project Schematics” included in the
Reference Documents

Project Standards means those standards discussed in TP Section 1.3 and listed in TP
Attachment 1-2, together with any additional standards and specifications applicable to the Work
and established by express reference contained in one of the documents listed in TP
Attachment 1-2, or this Contract.

Project Standards Setting Date means May 9, 2019.

Proposal means the original written offer of DB Contractor submitted in response to the Request
for Proposals, as modified and supplemented with RCTC’s approval prior to the Effective Date.

Proposal Commitments means the commitments in Exhibit 13-A (Proposal Commitments).

Proposal Date means November 20, 2019.

Proposed Disposition means, for each Utility, the determination (which may be preliminary or
final, as the context may require) as to whether such facility will require any of the following:
(a) removal, (b) abandonment, (c) Protection in Place, (d) Relocation, (e) is a proposed new
Utility, or (f) will not be impacted by the Project in any significant way (i.e., “no impact”).

Proposer Questionnaire means Form C to the ITP.

Proprietary Intellectual Property means Intellectual Property created, used, applied or reduced
to practice in connection with the Project or the Work that derives commercial value from its
protection as a trade secret under applicable Governmental Rules or from its protection under
patent law.

Protection in Place or Protect in Place means any activity undertaken to avoid damaging a
Utility which does not involve removing or relocating that Utility, including staking the location of
a Utility, avoidance of a Utility’s location by construction equipment, installing steel plating or
concrete slabs, encasement in concrete, temporarily de-energizing power lines, and installing
physical barriers. For example, temporarily lifting power lines without cutting them would be
considered Protection in Place; whereas temporarily moving power lines to another location after
cutting them would be considered a Temporary Relocation. The term Protection in Place includes
both temporary measures and permanent installations meeting the foregoing definition.

Public Outreach Plan has the meaning given in TP Section 2.4.3, as updated in accordance with
this Contract.

Public Outreach Specialist has the meaning given in TP Section 2.6.2.5.

Public Records Act has the meaning given in Section 26.8.1.

Punch List means the list of Work that remains to be completed (a) as a condition to achieving
completion of each Package Turnover, or (b), after achievement of Substantial Completion or as
a condition of Project Completion or Final Acceptance, as applicable, and shall be limited to minor
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incidental items of Work necessary to correct imperfections which by virtue of not being
completed, will not, individually or collectively, have any adverse effect on the safety, use or
operability of the Project. Work required to comply with all applicable Governmental Rules or
Governmental Approvals is not “Punch List Work.”

quality characteristic means a characteristic of a material that is measured to determine
conformance with a given requirement.

Quality Control means those functions that provide a means to control and measure
characteristics, as related to established system design requirements. It shall also mean the
techniques and activities that sustain the quality of an item to satisfy given needs; also the use of
such techniques and activities. Quality Control is a production tool.

quality control plan means a contractor's Quality Management Plan.

Quality Management Plan means, collectively, the Design Quality Management Plan and the
Construction Quality Management Plan included in the Project Management Plan and more fully
described in TP Section 5, as updated in accordance with this Contract.

Quality Manager has the meaning given in TP Section 2.6.1.6.

Quality Program has the meaning given in TP Section 5.

Quality Validation means all those planned and systematic actions necessary to provide
adequate confidence that an item of Work is in conformance with established requirements and
will satisfy given needs. The activity of providing the evidence needed to establish confidence
that quality functions are being performed adequately. Quality Validation is a management tool.

Railroad Coordinator has the meaning given in TP Section 2.6.1.10.

Railroad Flagging Plan has the meaning given in TP Section 8.4.2, as updated in accordance
with this Contract.

Railroad Submittal Package has the meaning given in TP Section 8.3.1.
RCTC has the meaning given in the Preamble to this Contract.

RCTC-Caused Delay means each of the following events:

(a) RCTC-Directed Changes;

(b) Subject to complying with Section 8.1.2(j), failure or inability of RCTC to make
RCTC-Provided Property available as provided in Section 8.1.2;

(c) Failure or inability of RCTC or Department to provide responses to proposed
schedules, plans, Design Documents, Construction Documents, and other
Submittals and matters for which affirmative response by RCTC or Departments is
required, within the time periods indicated in this Contract; provided, however, that
the foregoing shall apply only if the standard under the Contract for RCTC or
Department approval is reasonableness;

(d) Necessary Basic Configuration Changes to the extent permitted by Section 16.11;
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Any order of RCTC to suspend for convenience exceeding 48 hours per order or
more than a total of 96 hours for all such orders to suspend for convenience
pursuant to Section 18.1.1;

Work stoppages under Section 16.15(e) following a discovery of Hazardous
Materials (i) only to the extent the delay is caused by RCTC not permitting DB
Contractor to resume Work in the affected area within three Business Days of the
Work stoppage and (ii) such Work stoppage is not attributable to an RCTC-Caused
Delay arising under Section 16.15(q); and

The failure or inability of Department to:

(i) Provide design and construction oversight, materials inspection and
material and engineering testing services within the time period specified
in this Contract;

(i) Conduct investigation and perform Hazardous Materials Management of
HM-1 discovered within the Existing Department ROW or delegate such
responsibility to RCTC, within the time periods specified in Section 8.9.3;
and

(iii) Notify RCTC of its intent to delegate the Hazardous Materials Management
by the expiration of the investigation period specified in Section 8.9.3(b)
where DB Contractor is directed by RCTC to undertake the Hazardous
Materials Management within the time periods specified in Section 8.9.3.

RCTC Decision means a written decision issued by RCTC pursuant to Section 24.2.3.

RCTC-Directed Changes means:

(@)

(b)

(c)

56800642.v38

Any Change which RCTC has directed DB Contractor to perform as described in
Section 16.1 (including Section 16.14(a));

Any Change in the Work to be performed by DB Contractor as a result of material
modifications contained in the final BNSF Construction & Maintenance
Agreement(s) from the requirements of TP Section 8 and TP Attachment 8-1 that
(a) have a material adverse impact on DB Contractor's obligations under this
Contract, and (b) were not caused by modifications to the Project Schematics that
were initiated by DB Contractor or result from the design solutions provided by or
construction means, methods and techniques employed by DB Contractor; and

Subject to Section 8.10.1, any Change in the Work to be performed by DB
Contractor as a result of material modifications contained in any final RCTC-
Provided Approval not obtained as of the Setting Date which will (a) have a material
adverse impact on DB Contractor’s obligations under this Contract, and (b) were
not caused by modifications to the Project Schematics that were initiated by DB
Contractor or result from the design solutions provided by or construction means,
methods and techniques employed by DB Contractor; and

A Direction by RCTC requiring DB Contractor to comply with commitments
contained in re-evaluations, re-validations, and modifications of Environmental
Approvals submitted after the Setting Date that have a material adverse impact on
DB Contractor’s obligations under this Contract to the extent such re-evaluations,
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re-validations, and modifications are directly due to a Necessary Basic
Configuration Change pursuant to Section 16.

RCTC-Initiated VECP has the meaning given in Section 17.1.2.

RCTC Office Space means the RCTC office space within the Co-Located Office as described in
TP Section 2.2.

RCTC-Provided Approvals means the following Governmental Approvals: Final Initial ~ Site
Assessment Addendum, dated September 5, 2018;

(a) Scenic Resource Evaluation and Visual Impact Assessment Addendum of State
Route 91 Corridor Improvement Project, dated August 31, 2018;

(b) NEPA/CEQA Approval; and

(c) Department’s approval of the RCTC NEPA/CEQA Re-Validations, which has been
obtained as of August 8, 2018.

RCTC-Provided Property means the Planned ROW Limits plus; (a) all TCEs RCTC intends to
acquire for the Project as shown on the “Temporary Construction Easement” layer in TP
Attachment 9-2.

Read Point means a location where the TCS detects vehicles, reads transponders, and captures
images in order to create Lane Transactions.

reasonable accuracy has the meaning given in Section 16.12.2.

Reasonable Investigation means the following activities by appropriate, qualified professionals
prior to the Proposal Date:

(a) Visit and visual, non-intrusive inspection of the Site and adjacent locations
including inspection to identify the presence of other facilities, such as barriers,
railing, structures, manholes, or identifying markers, except areas to which access
rights have not been made available by the Setting Date;

(b) Review and analysis of all Reference Documents and online map tools;

(c) Review and analysis of RCTC-Provided Approvals available prior to the Setting
Date;

(d) Reasonable inquiry with Utility Owners, including request for and review of Utility
Plans provided by Utility Owners;

(e) Review and analysis of material Governmental Rules applicable to the Project or
the Work as of the Setting Date; and

) Other activities sufficient to familiarize DB Contractor with surface and subsurface
conditions, including the presence of Utilities, Hazardous Materials, archeological,
biological, paleontological and cultural resources, and threatened or endangered
species, affecting the Site or surrounding locations;
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except that none of the foregoing activities includes conducting field studies, geotechnical
investigations, or original research of private records not contained or referenc